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LEGAL  SERVICES  CORPORATION 


WEDNESDAY,  JUNE  26,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2237,   Raybum   House   Office   Building,   Hon.   George  W.   Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Henry  J.  Hyde,  Bob 
Inglis,  Steve  Chabot,  Bob  Barr,  Jack  Reed,  Jerrold  Nadler,  and 
Robert  C.  Scott. 

Also  present:  Representatives  John  Conyers,  Jr.,  and  Zoe 
Lofgren, 

Staff  present:  Raymond  V.  Smietanka,  chief  counsel;  Roger  T. 
Fleming,  counsel;  Susana  Gutierrez,  clerk;  and  Agnieszka 
Fryszman,  minority  counsel;  full  committee:  Diana  L.  Schacht,  dep- 
uty general  counsel;  Dan  Freeman,  counsel/parliamentarian;  Julian 
Epstein,  minority  staff  director;  Perry  Apelbaum,  minority  general 
counsel;  and  Stephanie  Peters,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  10  o'clock  having  arrived,  this  hearing 
of  the  Subcommittee  on  Commercial  and  Administrative  Law  of  the 
Judiciaiy  Committee  is  now  called  to  order. 

We  will  entertain  an  opening  statement  from  the  Chair  and  from 
the  ranking  minority  member,  and  then  we  will  proceed  to  the  wit- 
ness testimony. 

This  hearing  has  been  called  for  the  specific  purpose  to  oversee 
the  operation  of  the  legal  services  in  our  various  communities  vis- 
a-vis the  appropriations  restrictions  that  were  placed  upon  them 
during  the  last  cycle  of  those  appropriations. 

As  many  of  you  know,  we  wanted  to  implement  a  new  system  of 
providing  legal  services  for  the  poor.  Therefore,  we  introduced  leg- 
islation last  year  to  eliminate  the  leadership,  of  the  Legal  Services 
Corporation,  the  Washington-based  board,  and  replace  it  with  a 
block  grant  system,  which  would  ensure  State/local  control  in  the 
legal  services  field  that  would  guarantee  maximum  delivery  of 
services  to  the  poor. 

Moreover,  this  legislation  contained  some  of  the  restrictions  that 
have  been  age-old  now  in  the  legal  services  realm,  in  addition  to 
some  new  restrictions.  All  of  these  restrictions  are  key  to  allowing 

(1) 


the  local  legal  services  entities  to  concentrate  on  delivery  of  serv- 
ices to  the  poor  themselves. 

Over  the  years,  we  have  heard  a  voluminous  amount  of  testi- 
mony and  anecdotes  that  indicated  that  local  legal  services  entities 
were  spending  a  lot  of  effort,  resources,  and  time  on  class  action 
suits  and  on  advocacy  of  a  whole  range  of  subjects,  to  the  detriment 
of  the  direct  services  to  the  poor  who  were  literally,  in  one  case, 
lining  up  at  the  door,  begging  for  services.  While  the  legal  services 
lawyers  were  engaged  in  Supreme  Court  cases  dealing  with  class 
actions,  redistricting,  or  other  matters  that  only  tangentially  and 
only  as  they  saw  it  were  services  to  the  poor,  the  poor  themselves 
could  not  understand  why  they  couldn't  get  a  domestic  violence 
case  heard  by  their  legal  services  entity.  The  bill  passed  the  Judici- 
ary Committee  but  is  still  waiting  floor  consideration. 

Today,  we  want  to  review  how  indeed  the  guidelines  and  the  law 
as  set  forth  in  the  appropriations  funding  of  the  legal  services  have 
been  operating  for  a  year  now. 

Once  I  hear  the  testimony — I  hope  I  am  able  to  say  I  told  you 
so.  If  the  Congress  had  wisely  accepted  my  legislation,  we  would 
not  have  the  anecdotes  of  dysfunction  as  we  will  hear  today.  I  want 
to  emphasize  that  what  we  are  doing  here  really  is  a  full-scale  re- 
view. 

One  thing  that  I  want  to  make  clear:  Had  our  bill  been  adopted, 
we  would  have  taken  a  giant  step  away  from  what  others  had  been 
trying  to  do  to  restrict  legal  services  over  the  years,  which  I  myself 
had  voted  for  and  that  is,  a  restriction  on  the  use  of  non-Federal 
funds  by  legal  services  entities  back  in  the  field.  Even  though  some 
of  us  felt  that  the  restrictions  might  be  unconstitutional,  in  that 
they  mandate  that  a  local  entity  can  not  use  non-Federal  funds  for 
discretionary  purposes  or  serve  some  other  purpose  other  than 
legal  services  to  the  poor. 

Although  Legal  Services  did  not  applaud  my  bill  at  all  we  took 
pains  to  exempt  the  non-Federal  fund  portion  of  the  system  that 
fed  and  operated  the  local  entities  to  permit  them  to  use  non-Fed- 
eral funds  for  discretionary  purposes.  We  thought  that  was  a  giant 
step  and  a  kind  of  carrot,  as  it  were,  for  the  local  entities  to  read 
the  handwriting  on  the  wall  about  the  diminution  of  funding  for 
the  Legal  Services  and  thus  hop  on  the  bandwagon  to  help  us  get 
through  a  transition  that  would  guarantee,  in  the  end,  service  to 
the  poor,  which  is  our  ultimate  goal. 

Before  we  introduce  our  first  witnesses,  I  will  yield  to  the  gen- 
tleman from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  And  before  I  read  my 
opening  statement,  I  would  like  to  ask  unanimous  consent  that  the 
members  be  allowed  to  first  submit  questions  for  the  record  if  nec- 
essary; and,  second,  submit  additional  materials  for  the  record; 
and,  third,  that  the  record  remain  open  for  the  customary  time; 
and  I  understand  that  to  be  5  to  10  days  so  that  members  have 
time  to  submit  statements  and  materials. 

Mr.  Gekas.  Without  objection. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

We  are  here  again  for  the  fourth  time  this  Congress  to  revisit  the 
legal  services  program,  and,  as  we  all  know,  the  appropriation  for 
legal  services  was  cut  by  30  percent  to  $278  million,  one  of  the 


largest  cuts  absorbed  by  any  Federal  program.  And  when  adjusted 
for  inflation,  this  is  the  lowest  amount  of  Federal  funding  since 
1977,  the  third  year  of  the  Legal  Services  Corporation's  existence. 

As  a  result,  recipients  have  closed  over  100  local  offices  and  laid 
off  14  percent  of  their  lawyers  and  16  percent  of  their  paralegals. 
They  have  also  had  to  turn  people  away.  For  example,  in  Mis- 
sissippi 12  of  the  State's  25  legal  aid  offices  have  been  shut  down. 

You  have  probably  read  in  the  Washington  Post,  as  I  did,  about 
the  woman  who  was  turned  awav  from  her  local  legal  services  pro- 
gram because  she  did  not  meet  the  definition  of  which  type  of  alien 
they  are  currently  allowed  to  serve.  She  was  3  days  away  from  her 
INS  hearing.  This  lady  was  shot  to  death  by  an  abusive  partner  be- 
cause she  could  not  get  legal  help  for  a  restraining  order.  I  am  sure 
we  will  hear  more  about  human  toll  of  these  cutbacks. 

As  the  New  York  Times  wrote  in  an  editorial  on  this  particular 
tragedy,  "If  the  present  Congress  has  a  conscience,  it  will  adopt 
this  modest  measure" — referring  to  a  Kennedy  amendment.  Sen- 
ator Kennedy's  amendment — "to  allow  Legal  Services  to  use  non- 
Federal  funds  to  handle  emergency  domestic  violence  legal  prob- 
lems as  partial  atonement  for  its  earlier  attacks  on  a  worthy  pro- 
gram. It  should  be  the  first  step  in  reversing  the  hostilely  pimitive 
Republican  assault  on  access  to  America's  legal  system." 

I  am  a  little  puzzled  about  the  timing  of  this  hearing  since  one 
of  the  avowed  purposes  is  to  look  at  the  new  restrictions,  since 
these  new  restrictions  were  put  in  place  April  24,  just  barely  2 
months  ago.  Yet  one  of  the  panels  is  going  to  opine  about  the  effect 
of  these  restrictions  on  the  operation  of  legal  services.  I  think  that 
is  a  rather,  shall  we  say,  hasty  rush  to  judgment  about  restrictions 
that  have  been  in  place  for  less  than  2  months. 

The  strength  of  our  Nation's  concept  of  equal  justice  under  the 
law  depends  in  large  part  on  the  ability  of  our  citizens  to  obtain 
legal  advice  and  representations.  Because  of  the  complexity  of  laws, 
rules,  and  regulations  passed  here  in  Washington  and  in  the 
States,  a  person  without  a  lawyer  has  a  much  smaller  chance  of  re- 
solving a  dispute  or  even  just  getting  their  point  across,  whether 
they  are  in  a  courtroom,  an  administrative  agency,  or  making  a 
case  before  us  in  the  Congress. 

The  Legal  Services  Cooperation  was  created  in  1974  with  biparti- 
san sponsorship  and  the  support  of  the  Nixon  administration  to  ad- 
dress this  imbalance.  Its  mission  then,  as  now,  was  to  ensure  ac- 
cess to  civil  iustice  for  all  Americans. 

The  Legal  Services  Corporation  has  survived  past  ideologically- 
driven  attacks  because  local  legal  services  are  effective  in  accom- 
plishing their  mission.  They  have  a  qualified  staff,  are  locally  con- 
trolled, are  responsive  to  local  priorities,  have  the  support  of  local 
and  State  bar  associations,  and  they  produce  real  results  for  their 
clients,  results  that  probably  could  not  be  replicated  as  efficiently 
and  cheaply  through  other  means. 

As  Howard  Dana,  Maine  Supreme  Court  justice,  testified  at  one 
of  our  earlier  hearings,  "Radical  solutions  like  defunding  or 
hamstringing  the  lawyers  who  represent  the  poor  are  solutions  not 
worthy  of  a  great  nation." 

I  yield  back  the  balance  of  my  time,  Mr.  Chairman. 

Mr.  Gekas.  We  thank  the  gentleman. 


I  would  like  to  note  the  presence  of  the  chairman  of  the  Judiciary 
Committee,  the  gentleman  from  Illinois,  Mr.  Hyde;  his  counterpart, 
the  minority  ranking  member  on  the  Judiciary  Committee,  John 
Conyers  of  Michigan;  the  lady  from  California,  Ms.  Lofgren;  the 
gentleman  from  Virginia,  Mr.  Scott;  the  gentleman  from  South 
Carolina,  Mr.  Inglis;  and  the  gentleman  from  Georgia,  Mr.  Barr. 

At  this  time,  we  will  begin  with  testimony  from  the  witnesses. 
We  would  ask  Senator  Craig  to  take  the  seat,  and  we  also  invite 
Ms.  Waters — ^is  she  present?  The  gentlewoman  from  California  was 
invited  to  testify  as  part  of  the  first  panel. 

I  might  say  at  the  outset  that  we  have  a  double  enjoyment.  We 
are  entertaining  a  Member  of  the  Senate  of  the  United  States  as 
one  of  the  witnesses,  who,  served  with  many  of  us  in  the  House  of 
Representatives.  Larry  Craig  has  always  been  involved  in  people 
issues  from  the  very  first  moment  that  he  entered  the  Congress. 
We  are  glad  to  see  him  here. 

I  might  say  at  the  outset,  and  will  repeat  it  for  Ms.  Waters  when 
she  comes  in,  that  Senator  Craig  and  Ms.  Waters  are  both  invited 
to  remain  for  the  balance  of  this  hearing  and  may  sit  with  us  on 
this  side  of  the  table  in  a  nonparticipatory  way  so  that  they  can 
audit  what  is  occurring  without  the  right  to  ask  questions. 

We  will  repeat  that  when  Ms.  Waters  appears. 

In  the  meantime,  we  will  begin  the  testimony  by  asking  Senator 
Craig  to  proffer  his  statement. 

STATEMENT  OF  HON.  LARRY  E.  CRAIG,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  IDAHO 

Mr.  Craig.  Well,  Mr.  Chairman,  thank  you  very  much  for  those 
kind  remarks,  and  it  is  always  a  pleasure  to  come  home.  And  I  say 
that  because  while  I  enioy  the  Senate  a  great  deal,  I  too  enjoyed 
the  House  while  I  was  here  and  oftentimes  refer  to  it  as  not  my 
house  but  my  home  now.  I  work  over  in  the  Senate,  but  I  often 
come  back,  and  I  do  appreciate  the  oversight  work  you  are  doing 
in  relation  to  legal  services. 

Let  me  also  recognize  the  chairman  of  the  full  Judiciary  Commit- 
tee, Congressman  Hyde. 

It  is  great  to  see  you,  again,  and  to  all  of  you  who  I  have  had 
the  privilege  to  work  with.  But  I  think  probably  the  ranking  minor- 
ity member  clearly  recognizes  that  from  the  time  I  left  here  in  1990 
until  today,  the  face  of  the  U.S.  House  has  changed  dramatically, 
I  think  for  the  best,  as  many  on  my  side  do,  but  certainly  there  are 
a  lot  of  new  faces.  Some  I  do  not  know,  nor  have  I  had  the  oppor- 
tunity to  meet  yet. 

But  let  me  thank  you  for  the  work  you  have  done  in  the  area  of 
legal  services.  And  I  would  ask  that  my  full  statement  be  a  part 
of  the  record. 

Mr.  Gekas.  Without  objection. 

Mr.  Craig.  And  let  me  relate  to  you  a  situation  that  played  itself 
out  before  the  actions  this  past  Congress  took,  and  following  that. 

It  is  long  past  time  the  Legal  Services  Corporation  be  held  ac- 
countable to  the  American  public.  For  too  long  the  serious  flaws  of 
this  program  have  gone  unaddressed  despite  the  best  efforts  of 
many  in  Congress,  including  you,  Mr.  Chairman,  and  myself,  and 
a  number  of  our  colleagues. 


I  don't  even  remember  the  first  time  that  we  tried  to  reform  the 
legal  services.  I  am  quite  sure  it  was  when  I  arrived  here  in  1980, 
but  the  demands  for  that  reform  only  increased  over  the  years  to 
a  time  when,  last  year,  its  funding  was  cut  dramatically. 

What  I  am  not  here  to  do  is  to  question  the  intent  behind  the 
program.  There  is  considerable  support  for  making  legal  services 
available  to  the  needy.  Unfortunately,  this  program  is  proof  that 
good  intentions  do  not  guarantee  good  results.  All  too  often,  it  ap- 
pears the  legal  work  of  the  truly  needy  is  being  shut  aside  in  order 
to  pursue  higher-profile  cases  that  advance  a  political  agenda.  So 
for  the  next  few  moments  I  would  like  to  relate  to  you  the  details 
of  what,  in  my  opinion,  was  a  political  agenda  played  out  in  my 
State  of  Idaho  with  dramatic  results. 

I  am  talking  about  what  is  now  known  as  the  Swenson  case.  My 
written  statement  will  give  more  detail  about  the  case.  The  short 
version  is  that  it  was  an  Indian  adoption  under  the  Indian  Child 
Welfare  Act.  The  Oglala  Sioux  Tribe  of  South  Dakota  intervened  in 
the  Idaho  case,  and  they  were  represented  by  the  Idaho  Legal  Aid 
Services.  The  case  began  in  1990.  It  moved  through  every  level  of 
the  court  in  the  State  of  Idaho  and  on  to  the  U.S.  Supreme  Court, 
back  down  to  the  Idaho  trial  court  level,  and  up  again  to  the  Idaho 
Supreme  Court  a  second  time  before  it  was  over. 

In  February  of  this  year,  6  years  after  the  Swensons  began  this 
adoption,  the  court  terminated  the  biological  father's  parental 
rights  and  finalized  the  boy's  adoption.  Casey  is  now  nearly  7  years 
old. 

Throughout  those  6  long  years,  serious  questions  were  repeatedly 
raised  about  the  appropriateness  of  the  Legal  Aid  Services  rep- 
resenting the  tribe.  The  Swensons  couldn't  get  any  answer  from  the 
Legal  Services  Corporation,  so  they  came  to  former  Senator  Steve 
Symms  and  myself  for  help.  Months  added  up  to  years  as  we  tried 
to  get  something  other  than  stonewalling  and  hand  wringing  from 
the  Legal  Services  Corporation  about  whether  its  scarce  funds  were 
being  squandered  and  its  regulations  ignored. 

In  1992,  the  Legal  Services  Corporation  wrote  to  Senator  Steve 
Symms  saying  it  was  still  assessing  whether  the  tribe  is  an  eligible 
client,  that  it  nad  significant  concern  as  to  whether  the  tribe  meets 
the  eligibility  criteria,  and  that  adequate  documentation  had  not 
been  produced  to  show  that  the  tribe  lacked  counsel. 

August  1993,  they  provided  me  with  a  copy  of  a  letter  they  had 
sent  to  the  director  of  the  Idaho  Legal  Aid  Services.  Among  other 
things  they  said,  "To  date,  the  information  provided  by  the  Legal 
Services  Corporation  to  the  Idaho  Legal  Aid  Services  continues  to 
support  a  finding  that  the  tribe  does  have" — I  repeat,  does  have — 
"access  to  counsel.  Indeed,  the  tribe  has  tribal  attorneys  on  staff. 
Therefore,  we  cannot  conclude  that  the  tribe  could  not  retain  legal 
counsel  or  had  no  practical  means  of  obtaining  counsel  as  required 
under  45  CFR,  part  1611." 

In  other  words,  the  tribe  was  not  entitled  to  representation  by 
the  Idaho  Legal  Aid  Services.  That  was  the  conclusion. 

But  did  the  letter  cause  the  Idaho  Legal  Aid  or  the  Legal  Aid 
Services  Corporation  to  take  any  additional  action  to  ensure  Fed- 
eral tax  dollars  were  not  being  used  inappropriately?  No.  The  an- 
swer is,  they  did  not. 


My  staff  at  that  time  were  told  by  the  Legal  Services  Corporation 
representative  that  they  had  no  power  to  do  anything  to  control  the 
activities  and  choices  of  the  local  legal  services  grantee.  That  is 
right.  The  organization  trusted  with  dispensing  Federal  tax  dollars 
washed  its  hands  of  any  responsibility  as  to  how  those  dollars  were 
to  be  used  in  my  State. 

Meanwhile,  during  the  6  years  the  Idaho  Legal  Aid  was  pursuing 
the  case,  the  Swensons  sold  everything  they  could  to  pay  for  attor- 
neys' fees  and  still  came  up  short.  They  are  very  lucky  that  they 
live  in  a  close-knit  community  that  rallied  to  help  them  out  with 
public  auctions.  In  other  words,  people  came  together,  giving  of 
their  things,  selling  them  at  public  auction,  to  help  out  for  this 
family  to  keep  the  child  they  now  thought  was  theirs. 

Close  relatives  that  fovmd  themselves  in  need  of  helping  came 
forth.  Attorneys  were  willing  to  write  off  6-figure  fees  to  save  the 
Swenson  family  from  complete  bankruptcy. 

But  the  bottom  line  is,  Mr.  Chairman,  I  don't  think  the  public 
policy  is  served  when  legal  services  lawyers  give  the  Oglala  Sioux 
Tribe  of  South  Dakota  a  free  ride  and  drive  an  Idaho  family  to  the 
brink  of  bankruptcy. 

I  don't  think  public  policy  is  served  when  needy  citizens  in  Idaho 
go  without  legal  services  for  6  years  so  that  the  local  legal  aid  can 
ride  a  high-profile  case  to  the  U.S.  Supreme  Court  and  literally 
spend  hundreds  of  thousands  of  U.S.  tax  dollars  to  do  so. 

And  I  also  certainly  do  not  think  public  policy  is  served  when  the 
Legal  Services  Corporation  takes  years  to  pin  down  if  a  client  is 
entitled  to  representation  and  then  just  shrugs  its  shoulders  at  the 
possibility  that  public  funds  are  being  abused. 

This  is  by  no  means  the  only  story  that  can  be  told  about  the 
problems  with  the  Legal  Services  Corporation.  Its  ardent  defenders 
tell  us  there  are  more  needs  than  the  organization  can  possibly  fill 
on  the  funds  that  we  give  it,  and  I  am  sure  that  is  absolutely  true. 
Yet  others  relate  story  after  story  of  abuses  like  this  one  appar- 
ently squandering  those  meager  funds  on  a,  and  I  repeat,  "political 
agenda." 

Inevitably  we  keep  the  organization  going  without  much  ap- 
proval or  without  much  reform,  and  so  your  oversight  hearings  are 
absolutely  critical  to  bring  Legal  Services  Corporation  on  track, 

I  hope  the  subcommittee  will  agree  that  this  is  not  the  kind  of 
work  we  expect  the  Legal  Services  Corporation  to  be  subsidizing 
with  tax  dollars.  I  am  sure  I  speak  for  the  Swensons,  as  I  have 
worked  very  closely  with  this  family  over  the  years  and  others  in 
Idaho  and  around  the  country,  when  I  say  it  is  high  time  this  pro- 
gram was  put  on  the  right  track,  and  I  hope  we  are  headed  in  the 
right  direction.  The  hearing  today  should  provide  a  foundation  to 
head  us  in  that  direction  or  to  assure  that  that  direction  is  met. 

Again,  let  me  thank  you  for  taking  time  to  explore  with  me  the 
serious  problem  and  the  tragedy  that  was  played  out  in  Idaho,  cost- 
ing literally  hundreds  of  thousands  of  dollars,  bringing  a  family  to 
bankruptcy  at  a  time  when  it  was  clearly  obvious  the  parties  in- 
volved, or  at  least  in  the  case  of  the  law  and  in  the  case  of  the  In- 
dian tribe,  by  Legal  Services'  own  admission,  had  adequate  rep- 
resentation within  the  counsel  that  they  retained  within  the  tribe. 


With  that,  Mr.  Chairman,  I  would  be  more  than  happy  to  re- 
spond to  any  questions. 
[The  prepared  statement  of  Mr.  Craig  follows:] 

Prepared  Statement  of  Hon.  Larry  E.  Craig,  a  Senator  in  Congress  From  the 
State  of  Idaho 


Thank  you,  Mr.  Chairman  and  members  of  the  Subcommittee,  for  holding  this 
important  hearing  today  and  for  the  opportunity  to  testify. 

I'm  here  because  I  believe  it's  long  past  time  the  Legal  Services  Corporation  was  held 
accountable  to  the  American  public.   Far  too  long,  the  serious  flaws  of  this  program  have 
gone  unaddressed,  despite  the  best  efforts  of  many  in  Congress  -  including  you,  Mr. 
Chairman,  and  myself  and  a  number  of  our  colleagues.   I  don't  even  remember  the  first  time 
we  tried  to  reform  Legal  Services,  but  the  demands  for  that  reform  have  only  increased  over 
the  years. 

What  I'm  not  here  to  do  is  question  the  intent  behind  this  program.   There's 
considerable  support  for  making  legal  services  available  to  the  needy.   Unformnately,  this 
program  is  proof  that  good  intentions  don't  guarantee  results.   All  too  often,  it  appears  the 
legal  work  of  the  truly  needy  is  being  shunted  aside  in  order  to  pursue  higher  profile  cases 
that  advance  a  political  agenda. 

I  get  complaints  of  this  kind  about  the  Legal  Services  grantee  in  my  own  state  of 
Idaho.    Let  me  give  you  an  example  of  what  I'm  talking  about. 

Ahnost  seven  years  ago,  a  young  woman  agreed  to  have  her  baby  son  adopted  by  the 
Swenson  family  of  Nampa,  Idaho.    The  baby's  biological  father  had  abandoned  her  as  soon 
as  he  learned  of  the  pregnancy,  had  rejected  all  contacts  with  her  or  the  baby,  and  had 
provided  no  support.   Yet  when  the  Swensons  began  court  proceedings  to  officially  terminate 
the  parental  rights  of  the  biological  father,  his  family  intervened. 

He  was  a  member  of  the  Oglala  Sioux  Tribe  of  South  Dakota.  Although  he  did  not 
seek  contact  with  the  child,  his  sister  did,  and  under  the  Indian  Child  Welfare  Act,  the  Tribe 
had  a  right  to  get  involved  in  the  case. 
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I'm  not  here  to  talk  about  the  Indian  Child  Welfare  Act.   What  makes  this  case 
something  I  think  this  Subcommittee  should  consider  is  the  involvement  of  the  local  Legal 
Services  grantee  and  the  Legal  Services  Corporation. 

Idaho  Legal  Aid  Services  agreed  to  represent  the  Tribe.   That  was  in  1990.    For  the 
next  six  years,  this  case  moved  through  every  level  of  court  in  the  state  of  Idaho,  on  to  the 
United  States  Supreme  Court,  back  down  to  the  Idaho  trial  court  level  and  up  again  to  the 
Idaho  Supreme  Court  a  second  time,  before  it  was  over. 

In  February  of  this  year  ~  six  years  after  the  Swensons  began  this  adoption,  the  court 
terminated  the  biological  father's  parental  rights  and  fmalized  the  boy's  adoption.   Casey  is 
now  nearly  seven  years  old. 

What  makes  this  long  stretch  even  more  frustrating  is  that  throughout  those  six  years, 
serious  questions  were  repeatedly  raised  about  the  appropriateness  of  Legal  Aid  Services 
representing  the  Tribe. 

The  Swensons  questioned  the  original  decision  made  in  1990.  because  they  believed 
the  Tribe  had  access  to  other  legal  assistance.   They  attempted  to  find  out  from  the  Legal 
Services  Corporation  here  in  Washington  whether  that  representation  was  proper  or  not. 
When  they  couldn't  get  any  answers,  they  came  to  former  Senator  Steve  Symms  and  myself 
for  help. 

Now.  you  would  think  that  the  Legal  Services  Corporation  would  be  glad  to  be 
alerted  that  there  was  a  question  about  whether  its  scarce  funds  were  being  squandered  and 
its  regulations  ignored.   Not  so.   Months  added  up  to  years  as  we  tried  to  get  something 
other  than  stonewalling  and  hand-wringing  from  the  Legal  Services  Corporation. 

In  1992,  the  Legal  Services  Corporation  wrote  to  Senator  Symms,  saying  it  was  "still 
assessing  whether  the  Tribe  is  an  eligible  client."  that  it  had  "significant  concerns  as  to 
whether  the  Tribe  meets  the  eligibility  criteria,"  and  that  adequate  documentation  had  not 
been  produced  to  show  that  the  tribe  lacked  counsel. 

In  August,  1S>93,  they  provided  me  with  a  copy  of  a  letter  they  sent  to  the  director  of 

Idaho  Legal  Aid  Services.   Among  other  things,  it  said: 

"...To  date,  the  information  provided  to  LSC  by  ILAS  continues  to  support  a 
fmding  that  the  Tribe  does  have  access  to  counsel.   Indeed,  the  Tribe  has  tribal 


attorneys  on  staff.   Therefore,  we  cannot  conclude  that  the  Tribe  could  not 
retain  legal  counsel  or  had  no  practical  means  of  obtaining  counsel  as  required 
by45C.F.R.  Part  1611...." 

In  other  words,  the  Tribe  was  not  entitled  to  representation  by  Idaho  Legal  Aid 
Services.   But  did  this  letter  cause  Idaho  Legal  Aid  or  the  Legal  Services  Corporation  to  take 
any  additional  action  to  ensure  federal  tax  dollars  were  not  being  used  improperly? 

No,  it  didn't.   My  staff  at  the  time  were  told  by  Legal  Services  Corporation 
representatives  that  they  had  no  power  to  do  anything  to  control  the  activities  and  choices  of 
the  local  Legal  Services  grantee.   That's  right:  the  organization  trusted  with  dispensing 
federal  tax  dollars  washed  its  hands  of  any  responsibility  as  to  how  those  dollars  were  used 
in  my  state. 

To  this  day,  sources  familiar  with  this  issue  continue  to  confirm  that  the 
representation  of  the  Oglala  Sioux  Tribe  violated  the  standards  of  representation  Legal  Aid 
Service  is  supposed  to  follow.   I've  been  made  aware  of  some  later  letters  between  the  Legal 
Services  Corporation  and  Idaho  Legal  Aid  Services  disputing  this.   However,  none  of  those 
letters  contain  any  new  facts  showing  the  representation  met  those  standards.   I  can  only 
guess  they  were  provided  to  make  the  paper  trail  look  right  -  which  they  do,  as  long  as 
nobody  reads  too  carefully. 

Meanwhile,  during  the  six  years  that  Idaho  Legal  Aid  was  pursuing  this  case,  the 
Swensons  sold  everything  they  could  to  pay  their  attorney  fees,  and  still  came  up  short. 
They  are  very  lucky  to  live  in  a  close-knit  community  that  rallied  to  help  them  out  with  a 
public  auction;  close  relatives  that  found  them  a  place  to  stay;  attorneys  willing  to  write  off  a 
six-figure  fee.    Their  good  luck  is  what  has  kept  them  out  of  bankruptcy  court. 

But  the  bottom  line  is  this,  Mr.  Chairman.    I  don't  think  public  policy  is  served  when 
Legal  Services  lawyers  give  the  Oglala  Sioux  Tribe  of  South  Dakota  a  free  ride  and  drive  an 
Idaho  family  to  the  brink  of  bankruptcy.   I  don't  think  public  policy  is  served  when  needy 
citizens  in  Idaho  go  without  legal  services  for  six  years  so  that  the  local  Legal  Aid  can  ride  a 
high  profile  case  to  the  U.S.  Supreme  Court. 

And  I  most  certainly  do  not  think  public  policy  is  served  when  the  Legal  Services 
Corporation  takes  years  to  pin  down  if  a  client  is  entitled  to  representation  and  then  just 
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shrugs  its  shoulders  at  the  possibility  that  public  funds  are  being  abused. 

This  is  by  no  means  the  only  story  that  can  be  told  about  problems  with  the  Legal 
Services  Corporation.    Year  after  year,  we've  debated  about  this  program.   Its  ardent 
defenders  tell  us  there  are  more  needs  than  the  organization  can  possibly  fill  on  the  funds  we 
give  it.    Yet  others  relate  story  after  story  of  abuses  like  this  one,  apparently  squandering 
those  meager  funds  on  a  political  agenda.    Inevitably,  we  keep  the  organization  going  without 
much  approval  and  without  much  reform. 

I  hope  the  Subcommittee  will  agree  that  this  is  not  the  kind  of  work  we  expect  the 
Legal  Services  Corporation  to  be  subsidizing  with  tax  dollars.   I'm  sure  I  speak  for  the 
Swensons  and  others  in  Idaho  and  around  the  country  when  I  say  that  it's  high  time  this 
program  was  put  back  on  the  right  track.   The  hearing  today  will  help  provide  the  foundation 
needed  to  move  in  that  direction. 

Again,  I  thank  you  for  taking  the  time  to  explore  this  very  serious  problem  and  for 
the  opportunity  to  testify  before  you  today. 
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Mr.  Gekas.  We  thank  the  Senator,  and,  as  we  have  noted,  the 
testimony  that  he  has  offered  and  the  written  portion  thereof  are 
accepted  for  the  record. 

Does  any  member  wish  to  address  the  Senator  on  any  part  of  his 
testimony  or  just  to  greet  him  if  you  are  so  inchned? 

The  gentleman  from  Michigan  is  recognized. 

Mr.  CONYERS.  Thank  you. 

It  is  good  to  see  you  again.  Senator  Craig,  and  we  appreciate 
your  testimony. 

Mr.  Craig.  Thank  you.  Congressman. 

Mr.  CONYERS.  Tell  me,  sir,  what  are  you  doing  about  it? 

Mr.  Craig.  We  worked  with  the  Swensons.  We  made  eveiy  effort 
to  stop  Legal  Services  Corporation  from  doing  what  they  did.  We 
pled  with  them  to  not  allow  this  to  go  forward  with  the  Idaho  Legal 
Aid.  They  said  it  was  illegal,  and  then  they  walked  away  from  it. 

Idaho  Legal  Aid  totally  defied  us.  In  terse  phone  call  after  phone 
call,  they  ignored  it  and  simply  went  on.  Finally  this  last  year, 
with  nearly  a  quarter  of  a  million  dollars  of  expense  to  the 
Swenson  family,  I  tried  a  personal  relief  bill  or  by  reducing  the 
amount  of  legal  aid  funding  and  sending  it  directly  to  the  Swenson 
family. 

When  that  got — and  it  did  pass  the  Senate.  When  it  got  over 
here  of  course,  it  was  denied  in  a  conference  committee  because  it 
was  viewed  as  selective  funding  and  that  we  should  not  do  that. 
I  did  not  dispute  that. 

I  think  the  point  is.  Congressman,  I  did  everything  within  my 
power  as  a  Congressman.  I  felt  I  was  spat  in  the  eye.  I  was  totally 
ignored,  even  when  the  parent  company  or  the  parent  entity  at  the 
Federal  level  questioned  and  argumentatively  in  a  letter  said  that 
this  particular  case  did  not  fit  the  responsibility  of  Idaho  Legal  Aid 
Services  under  the  scope  of  their  responsibility  in  the  Indian  Child 
Welfare  Act,  which  we  understand  exists  and  don't  dispute.  The 
question  was,  did  this  fit  it? 

Mr.  CoNYERS.  Thank  you  very  much. 

Who  is  pursuing  this  political  agenda  in  your  State  in  the  Legal 
Aid,  and  what  is  the  political  agenda? 

Mr.  Craig.  I  believe  that  Idaho  Legal  Services  saw  this  as  the 
potential  for  a  high-profile  case.  Any  time  they  would  stay  with  it 
as  long  as  they  did,  when  there  were  needy  clients  who  clearly 
were  in  need,  where  there  was,  in  this  instance,  the  Indian  tribe 
they  were  representing  had  the  means  and  had  the  attorneys  to 
carry  on  and  conduct  the  necessary  legal  proceedings  to  defend 
themselves  under  the  Indian  Child  Welfare  Act,  we  questioned 
that,  and  they  simply  would  not  step  away  from  it.  And,  of  course, 
it  got  a  lot  of  publicity,  not  only  in  Idaho  but  nationwide  and  in 
legal  journals. 

So  it  was  a  high-profile  case.  I  believe  it  was  a  political  agenda 
that  profiled  them,  in  essence. 

Now,  even  the  Indian  Child  Welfare  Act,  as  a  result  of  this  case 
and  others,  is  now  being  questioned  and  being  reviewed,  with  sug- 
gestions for  possible  change  because  this  took  it  well  beyond  what 
was  intended.  And  Indian  tribes  have  recognized  in  some  instances 
that  there  was  a  legitimate  effort  at  adopting  Indian  children,  not 
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to  take  them  out  of  the  tribe  but,  in  this  case,  a  half-Indian  child 
they  were  trying  to  reclaim  back  to  the  tribe. 

So  it  was  addressed  both  under  the  law,  and  Idaho  Legal  Aid,  as 
I  say,  got  a  great  deal  of  attention  over  this. 

Mr.  CoNYERS.  Thank  you  very  much. 

Mr.  Gekas.  Senator,  didn't  you  draw  the  conclusion  at  some 
point  that  the  Legal  Services  Corporation  board  based  in  Washing- 
ton would  have  had  the  power  to  step  in  and  rectify  the  situation 
right  from  the  beginning? 

Mr.  Craig.  Yes,  that  is  correct. 

Mr.  Gekas.  In  fact,  in  1993,  in  the  letter  that  they  sent  to  you 
and  the  other  Senator,  or  wherever  it  was  directed,  not  only  did 
they  acknowledge  the  mistake  but  then  let  it  float  away  and  not 
take  any  corrective  action  which  they  had  the  power  to  do.  Isn't 
that  correct? 

Mr.  Craig.  That  is  my  understanding.  The  letter  clearly  states 
that,  and  I  quoted  a  portion  of  the  letter  where  they  said  and  cited 
the  law  that  they  felt  the  tribe  had  adequate  legal  counsel  and 
therefore  did  not  qualify-  But  they  did  nothing  then  to  tell  Idaho 
Legal  Aid  to  stop  or  we  will  cut  your  funds  off  or  we  will  cut  that 
portion  of  your  funds  off.  They  simply  mouthed  the  words  and 
moved  on. 

Mr.  Gekas.  We  thank  the  Senator. 

And,  as  I  told  you  at  the  outset,  if  you  want  to  remain  and  par- 
ticipate in  this  hearing,  you  can  take  a  seat  as  a  former  Member 
of  the  House  and  listen  carefully  without  questioning  and  partici- 
pate in  a  nonparticipatory  way.  If  you  have  other  business  in  the 
Senate,  you  are  excused. 

Mr.  Craig.  Mr.  Chairman,  that  is  a  very  generous  offer,  but 
being  as  you  won't  grant  me  voting  rights,  I  do  appreciate  the 
chance.  Arid  let  me  say,  in  closing,  how  much  I  appreciate  your 
oversight. 

One  of  the  things  that  this  Congress,  in  my  opinion,  has  not  ef- 
fectively done  that  has  resulted  in  this  kind  of  an  action  is  over- 
sight as  it  relates  to  the  intent  of  the  law  versus  how  it  is  being 
administered  out  in  the  field,  and  I  think  that  your  kind  of  aggres- 
siveness in  this  area  will  cause  the  Legal  Services  Corporation  to 
do  what  it  ought  to  be  doing  within  the  law  for  needy  people. 

Mr.  Gekas.  Thank  you,  Senator.  Thanks  very  much. 

We  now  welcome  to  the  witness  table  the  Honorable  Maxine  Wa- 
ters, the  newest  member  of  the  Judiciary  Committee,  the  lady  from 
California  whom  we  invited  to  participate  as  a  witness. 

And  as  we  said  at  the  outset,  before  you  arrived,  Maxine,  you 
would  be  welcome  to  join  us  on  this  side  of  the  table  at  the  conclu- 
sion of  your  testimony.  Your  written  statement  will  be  accepted  as 
you  may  offer  it,  and  you  will  be  able  to  audit  this  hearing  as  a 
nonparticipatory  member  of  the  Judiciary  Committee. 

So,  with  that,  you  may  proceed  with  your  testimony. 

Ms.  Waters.  Mr.  Chairman,  I  would  like  to  ask  if  I  can  have  the 
opportunity  to  revise  and  extend  my  remarks  for  the  written 
record. 

Mr.  Gekas.  Without  objection. 
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STATEMENT  OF  HON.  MAXINE  WATERS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Ms.  Waters.  Mr.  Chairman  and  members,  I  thank  you  for  the 
opportunity  to  be  here  to  discuss  with  you  Legal  Services  Corpora- 
tion, the  services  that  they  are  offering  as  they  have  been  redefined 
in  law. 

Let  me  go  back  by  saying  that  I  was  elected  to  the  California 
State  Legislature  in  1976  and  I  served  there  for  14  years,  and  I 
consider  that  my  ability  to  serve  my  constituents  in  the  way  that 
I  did  was  assisted — I  was  assisted,  rather,  by  legal  aid.  I  would  not 
have  been  able  to  address  the  needs  of  my  constituents  in  that  dis- 
trict had  I  not  had  tremendous  help  and  support  from  the  Legal 
Services  Corporation. 

As  I  look  at  the  limitations  that  have  been  placed  on  them,  I  am 
very  concerned  about  poor  people  and  about  working  people  and 
their  ability  to  simply  negotiate  their  environments  and  deal  with 
the  complications  of  our  society.  Let  me  give  you  a  few  examples. 

I  can  recall  early  in  1977,  I  believe  it  was,  when  I  got  involved 
with  a  case  where  a  woman — I  will  never  forget  her  name;  it  was 
Willa  T.  Moore — was  about  to  lose  her  home.  She  was  about  to  lose 
her  home  because  she  had  been  assessed  under  the  1911  Assess- 
ment Act  of  the  State  of  California,  and  she  had  received  some  bills 
for  it,  but  she  didn't  know  the  difference  between  that  bill  and  her 
tax  bill. 

She  paid  the  taxes  on  her  little  home,  her  mortgage  payments 
were  paid,  but  they  had  created  this  assessment  district  in  order 
to  put  in  some  new  lights  or  something  in  the  city,  and  they  were 
billing  separately  without  a  lot  of  explanation.  She  thought  it  was 
duplicate  billing.  She  didn't  pay  it,  and  her  house  was  in  the  proc- 
ess of  being  repossessed  because  of  the  1911  Assessment  Act. 

Legal  Aid  stepped  in,  and  they  were  able  not  only  to  help  rep- 
resent Willa  T.  Moore  and  to  save  her  little  home,  but  they  helped 
me  to  deal  with  the  legislation  and  rewrite  the  legislation  in  ways 
that  would  inform  people  in  an  appropriate  way  about  these  assess- 
ment districts,  and  how  they  worked,  and  put  the  wording  and  the 
kind  of  print  that  could  easily  be  read  to  avoid  this  kind  of  situa- 
tion. 

I  discovered  after  I  was  involved  in  that  case  that  there  were 
many  others  who,,  whether  it  was  the  1911  or  the  1919  Assessment 
Act,  had  lost  their  homes  because  of  it.  But  that  is  just  one  exam- 
ple. 

Another  example  was  a  situation  where  older  people  were  losing 
their  homes  because  contractors  were  knocking  on  their  doors  and 
they  were  carrying  the  loan  applications  from  some  of  the  banks 
who  were  working  with  the  contractors.  People  would  fill  out  these 
contracts.  The  banks  would  grant  the  loan  basically  through  the 
contractor  without  the  individual  ever  having  gone  into  that  S&L 
or  to  that  bank. 

The  contractors  sometimes  would  come  back  out,  they  would 
place  scaffolding  around  the  house,  they  would  never  see  them 
again,  and  then  the  payment  book  would  come,  and  no  work  had 
been  done.  People  had  put  their  deeds  up  to  get  this  work  done. 
The  contractors  could  never  be  found  again.  They  continued  to  go 
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through  these  neighborhoods,  getting  people  signed  up  and  getting 
the  loans  extended  through  the  banks  or  the  S&L's. 

San  Diego  Savings  &  Loan  was  big  in  working  with  the  contrac- 
tors at  this  time.  They  had  every  kind  of  scheme  going  on,  roofs 
on  houses  and  burglar  alarms;  you  name  it.  People  lost  their  homes 
until  Legal  Aid  stepped  in.  They  were  able  to  save  some  of  them, 
but  they  were  able  to  help  me  rewrite  the  laws  so  that  you  didn't 
have  unscrupulous  contractors  that  had  relationships  with  banks 
carry  the  paper  and  get  unsuspecting  seniors  and  people  without 
a  lot  of  education  to  sign  on  those  loan  documents  and  end  up  hav- 
ing to  make  these  payments  even  though  the  work  was  never  per- 
formed. 

Let  me  tell  you  about  another  scheme  that  Legal  Aid  was  so 
helpful  to  me  in,  student  loans.  Most  of  vou  have  no  idea  what  is 
going  on  with  over  $5  billion  in  student  loan  rip-oflfs  where  fly-by- 
night  operations  are  out  there  signing  up  students  to  become  den- 
tal assistants,  they  say,  and  truckdrivers,  and  on  and  on  and  on. 

They  oftentimes  have  these  schools  with  teachers  who  are  not 
qualified.  I  call  them  the  Joe  Blow  School  of  Computer  Learning. 
They  have  no  computers.  It  goes  on  and  on  and  on.  They  get  these 
Pell  grants  and  these  Stafford  loans,  and  the  schools  are  ripping 
them  off.  The  students  are  not  learning  anything,  and  they  end  up 
owing  the  Government.  If  they  get  a  job,  their  checks  are  gar- 
nished. They  are  now  not  eligiole  for  housing  subsidy.  It  goes  on 
and  on  and  on. 

I  have  worked  on  this  problem  now  for  almost  8  years  before  I 
came  here.  It  is  hard  even  to  get  this  Congress  to  understand.  But 
let  me  tell  you,  it  is  because  of  Legal  Aid  that  I  was  able  to  rewrite 
some  of  the  laws  in  the  State  of  California  to  get  at  those  kinds 
of  rip-oflfs.  They  are  still  going  on,  and  I  still  have  people  in  Legal 
Aid  who  are  working  on  those  kinds  of  rip-oflfs.  But  without  Legal 
Aid,  Mr.  Chairman,  there  is  no  way  that  these  poor  people  would 
have  representation. 

There  is  no  way  we  could  save  the  Government  money  that  is 
being  ripped  off.  But  it  is  not  only  that;  it  is  child  support  collec- 
tion. Legal  Aid  in  the  past  was  very  helpful  in  enforcing  deadbeat 
dads  to  live  up  to  their  responsibilities.  Families,  I  guess  what  I 
am  trying  to  say,  need  Legal  Aid  very  much. 

I  know  many  legislators  don't  like  them.  They  didn't  like  the 
class  action  suits,  and  they  have  taken  away  their  ability  to  do  it. 
But  I  want  you  to  know,  there  are  poor  people  and  working  people 
who  suffer  in  huge  numbers. 

And  I  am  an  advocate  for  class  action  suits.  I  believe  there  is  a 
real  role  for  Legal  Aid  to  play  in  representing  huge  constituencies 
of  people,  whether  they  are  the  disabled  who  cannot  negotiate  the 
process  when  there  is  some  decision  by  a  bureaucrat  that  they  are 
going  to  cut  back  on  disability  payments  because  they  don't  want 
to  pay  the  money,  and  you  have  people  out  there  who  are  hurting, 
who  cannot  fend  for  themselves.  I  mean  thousands  of  them  without 
Legal  Aid  representing  these  people  and  negotiating  the  system, 
and  sometimes,  yes,  having  to  go  into  court.  You  have  a  lot  of  suf- 
fering and  a  lot  of  pain. 

I  think  that  these  are  just  a  few  examples  of  what  I  think  Legal 
Aid  has  done  and  what  they  could  be  doing. 
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These  restrictions,  I  tell  you,  whether  you  are  talking  about  no 
class  action  lawsuits,  no  legal  assistance  to  legal  aliens — and  you 
will  hear  examples  of  where  some  women  who  happen  to  be  legal 
aliens  have  no  legal  support,  who  are  threatened  by  abusive 
spouses.  One  case,  I  have  an  example  of  where  the  woman  is  dead. 
Sne  was  killed  because  she  couldn't  get  legal  representation  any- 
more. 

I  know  nobody  wants  prisoners  to  have  any  kind  of  assistance 
and  they  do  not  wish  Legal  Aid  to  provide  any  kind  of  litigation 
assistance,  and  I  say  to  you,  I  do  not  want  the  taxpayer  dollars  to 
go  to  prisoners  who  are  trying  to  put  in  frivolous  lawsuits. 

However,  Mr.  Chairman,  I  maintain  wherever  there  are  human 
rights  violations,  wherever  there  are  systems  that  are  abusive,  no 
matter  if  it  be  a  prison,  they  do  deserve  the  right  to  have  some 
kind  of  recourse,  some  kind  of  way  to  address  those  ills,  and  I 
think  there  are  some  ways  to  design  possibilities  for  them  without 
abuses  in  the  system  on  behalf  of  anybody,  including  our  Legal 
Services  Corporation. 

On  welfare  reform,  welfare  reform  is  a  hot  political  issue,  and 
many  people  believe  that  all  welfare  recipients  are  lazy  and  not  de- 
serving of  support.  I  know  that  is  not  true,  and  I  know  that  there 
are  States  where  all  kinds  of  bureaucratic  actions  take  place  to  cut 
people  off,  to  deny  them  the  assistance  that  the  law  provides  for 
them,  and  yes,  they  should  be  able  to  go  through  the  appeals  proc- 
ess. But  I  tell  you,  I  would  challenge  any  one  of  you,  including  the 
lawyers  of  Congress,  to  go  through  some  of  these  appeals  processes 
and  be  able  to  be  successful  and  to  win. 

Poor  people,  working  people,  people  who  are  not  too  educated, 
simply  need  assistance  to  address  these  bureaucracies.  I  would  like 
you  to — I  would  like  to  conclude  by  saying  I  believe  that  this  Gov- 
ernment, our  Government,  should  allow  some  of  the  resources  of 
Government  to  be  used  on  behalf  of  poor  and  working  people  to 
have  legal  services  in  the  way  that  other  people  have  legal  services 
who  can  afford  to  hire  lawyers. 

Without  Legal  Services  Corporation,  without  the  work  that  they 
have  done  historically,  and  because  they  are  not  being  allowed  to 
do  some  of  the  historical  work  that  they  were  designed  to  do,  you 
have  a  lot  of  people  in  trouble  out  there,  a  lot  of  people  who  cannot 
address  the  bureaucracy  and  the  obstacles  to  their  being  able  to  be 
treated  fairly. 

Mr.  Chairman,  I  will  conclude  by  saying,  with  this  oversight  com- 
mittee, if  there  is  anything  that  this  committee  can  do  to  truly  re- 
vievi^  the  needs  of  many  of  your  constituents  out  there  and  address, 
I  think,  the  "mislegislation"  that  has  now  closed  down  the  oppor- 
tunity for  Legal  Services  to  represent  poor  people  in  legitimate 
ways,  I  hope  this  committee  will  do  that. 

I  hope  that  we  will  not  continue  to  kind  of  take  a  political  re- 
sponse to  spending  Government  dollars  and  use  this  as  a  kind  of 
political  whipping  boy.  I  am  hopeful  that  we  will  understand  that 
there  are  real  needs  out  there,  and  people  who  deserve  our  help, 
and  working  people  who  work  every  day  who  cannot  afford  lawyers 
who  deserve  the  assistance  of  the  Legal  Services  Corporation. 

With  that,  Mr.  Chairman,  I  will  discontinue  my  tirade  on  this 
issue.  I  am  just  very  passionate  about  it. 
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Thank  you  very  much. 

Mr.  Gekas.  We  thank  the  lady  from  Cahfornia  for  her  testimony. 

Is  there  anyone  who  wishes  to  address  a  question? 

The  other  lady  from  California  wishes  to  ask  a  question. 

Ms.  LOFGREN.  Thank  you,  Mr.  Chairman. 

Congresswoman  Waters,  you  have  described  the  assistance  that 
Legal  Aid  in  vour  county  was  to  you  in  helping  to  draft  legislation 
to  correct  problems.  And  as  I  was  listening  to  you,  I  was  remember- 
ing my  many  years  on  the  board  of  supervisors  in  Santa  Clara 
County  and  the  Legal  Aid  Society  there  that  did  represent  individ- 
uals. 

I  can  recall  some  occasions  when  issues  were  raised  having  to  do 
with  the  regulations  themselves,  and  one  case  in  particular  in 
which  the  reflations  were  deficient  and  there  were  due  process 
problems,  which  is  important  because  that  is  part  of  our  Constitu- 
tion. And  with  the  help  of  Legal  Aid,  we  were  able  to  remedy  these 
defects,  the  due  process  defects,  and  come  up  with  a  system  that 
was  workable  and  also  fair. 

Now,  you  and  I  both  disagreed  with  the  restrictions  put  into  legal 
services  last  year,  but  I  wanted  to  ask  about  something  that  has 
happened  in  my  county.  The  old  Legal  Aid  Board,  whicn  inciden- 
tally I  served  on  in  the  mid-1970's,  declined  funding  after  the  re- 
strictive bill  was  passed  last  year,  and  a  new  organization  formed 
that  has  no  common  board  members,  no  common  staff.  It  is  a  com- 
pletely separate  organization,  and  they  are  now  the  grantee,  they 
are  doing  the  casework,  and  the  old  organization  that  has  declined 
Federal  money  is  now  doing  the  things  that  we  will  not  allow  the 
old  grantee  to  do;  impact  cases  or,  for  example,  domestic  restrain- 
ing orders  for  people  who  may  not  have  citizenship. 

In  fact,  we  had  a  fundraising  dinner,  and  the  district  attorney  in 
Santa  Clara  county,  who  is  not  only  my  friend  but  a  tough,  no-non- 
sense Republican  district  attorney,  was  part  of  the  fundraising  ef- 
fort for  the  group  that  will  do  the  advocacy  work. 

Has  that  been  looked  at  in  your  county?  Do  you  think  that  is  a 
remedy  that  would  work  if  the  Congress  fails  to  clean  up  the  mess 
we  made  last  year? 

Ms.  Waters.  Well,  that  is  a  good  question.  One  of  the  things  I 
don't  have  all  the  details  on,  but  as  I  understand  it,  the  new  orga- 
nization  

Mr.  Gekas.  The  lady  is  entitled  to  be  heard. 

Ms.  Waters.  The  new  organizations  are  not  allowed  to  take  do- 
nations or  contributions;  is  that  correct?  That  is  my  understanding. 

Well,  first  of  all,  if  we  had  new  organizations  who  had  the  same 
commitment  as  the  Legal  Services  Corporation  and  their  subsidi- 
aries, I  think  that  is  absolutely  outrageous  and  I  think  perhaps  un- 
constitutional. 

Certainly,  those  organizations  that  are  committed  to  doing  this 
work  and  understand  the  importance  of  it  may  try  to  do  it  by  get- 
ting donations  or  contributions  and  doing  fundraising,  but  it  will 
never  be  enough.  There  are  a  lot  of  people  out  there  who  need 
these  services,  and  it  will  be  very  hard  to  keep  up  with  the  amount 
of  dollars  that  are  needed  to  pay  the  salaries  of  the  lawyers. 

All  of  these  lawyers  work  for  less  money  than  they  would  make 
if  they  were  in  the  private  sector.  These  are  lawyers  who  are  com- 
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mitted,  simply  committed  to  serving  poor  people  and  working  peo- 
ple who  cannot  afford  services. 

So  I  am  very  proud  of  those  efforts,  and  I  commend  those  who 
would  attempt  that,  but  I  really  do  believe  that  a  combination  of 
contributions  and  legal  services  and  pro  bono  law  are  all  needed  in 
order  to  address  the  tremendous  needs  of  poor  people  and  working 
people  out  there  in  our  society. 

Ms.  LoFGREN.  So  you  think  that,  although  it  is  commendable,  it 
won't  necessarily  work  around  the  country. 

Ms.  Waters.  It  won't  be  enough.  No,  it  will  not  be  enough. 

Mr.  Gekas.  We  thank  the  lady  for  her  testimony. 

We  will  recess — the  gentleman  from  Michigan. 

Mr.  CoNYERS.  If  we  nave  a  moment  before  we  deal  with  the  mo- 
tion to  adjourn  which  is  pending  on  the  floor,  I  wanted  to  commend 
the  gentlewoman  on  her  remarks.  If  you  thought  those  were  pas- 
sionate, you  ought  to  see  Congresswoman  Waters  when  she  really 
is  on  a  subject  of  deep  commitment. 

Ms.  Waters.  I  didn't  slam  the  table  one  time. 

Mr.  CoNYERS.  That  is  right.  And  your  voice  carried  an  even  tone 
throughout  the  entire  presentation. 

Ms.  Waters.  I  will  have  to  check  that  out. 

Mr.  CoNYERS.  Now,  what  you  bring  as  a  member  of  this  commit- 
tee to  this  subject  is  some  real-world  experience,  some  hands-on. 
out-of-the-beltway-real-life,  what  happens  to  your  constituents  ana 
why  they  need  legal  services.  And  so  your  statement  is  quite  com- 
pelling, and  I  hope  that  it  is  lifted  up  and  rebroadcast  widely. 

The  legal  services  lawyers  that  helped  you  rewrite  the  law  that 
was  so  important  in  your  assembly  career  can't  assist  you  because 
of  their  LSC  regulations? 

Ms.  Waters.  No. 

Mr.  CoNYERS.  The  legal  service  lawyers  that  came  to  your  assist- 
ance in  terms  of  dealing  with  school  rip-off  loans  can't  assist  you 
now? 

Ms.  Waters.  No. 

Mr.  CoNYERS.  They  can  help  in  child  support  collections  and  ar- 
rears. But,  class  action  suits,  they  can't  do  that.  Class  actions  are 
a  no-no,  because  they  are  high  profile  cases  and  serve  a  large  num- 
ber of  people,  known  as  cost-effective  legal  procedures.  But  we  can- 
not do  that  now.  And  so,  welfare  reform,  they  better  not  touch  any 
of  those  cases.  Can't  do  that  anymore. 

And  so  I  think  your  experience  and  views  will  be  very  helpful  as 
we  review  the  mission  of  the  Legal  Services  Corporation  and  we 
welcome  your  participation  on  this  matter. 

Ms.  Waters.  Thank  you  very  much,  Mr.  Conyers, 

Mr.  Gekas.  We  thank  the  lady. 

Before  we  call  the  next  panel,  we  will  recess  for  the  purposes  of 
a  pending  vote.  When  we  reconvene,  we  will  entertain  those  wit- 
nesses at  the  witness  table. 

We  are  now  in  recess  until  11:05. 

[Recess.] 

Mr.  Gekas.  The  time  of  the  recess  having  expired,  we  bring  this 
meeting  to  order  by  inviting  the  first  panel  to  take  their  seats, 
which  I  note  they  have  done.  We  will  begin  with  introductions 
thereof,  and  subsequently  hear  their  statements. 
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We  have  with  us  today  Prof.  Charles  E,  Rounds,  who  is  a 
tenured  professor  at  Suffolk  University  Law  School,  where  he 
teaches,  among  other  things,  fiduciary  relations.  He  is  also  counsel 
to  the  Franklin  Foundation  and  has  an  active  consultant  practice 
involving  trust  and  estate  matters.  In  addition,  he  is  a  member  of 
the  editorial  board  of  the  Massachusetts  Lawyers  Weekly  and  is 
the  author  of  several  publications,  including  a  law  review  article  in 
the  University  of  Chicago  Law  Journal  entitled,  "Social  Investing, 
lOLTA  and  the  Law  of  Trusts;  the  'Settlor's  Case  Against  the  Polit- 
ical Use  of  Charitable  and  Client  Fimds.'" 

With  him  at  the  witness  table  is  Ken  Boehm,  who  is  currently 
the  chairman  of  the  National  Legal  and  Policy  Center  in  Washing- 
ton. He  has  done  extensive  studies  on  the  Legal  Services  Corpora- 
tion and  its  grantees.  From  1989  to  1994,  Mr.  Boehm  was  the  Di- 
rector of  the  Office  of  Policy  Development  and  then  counsel  to  the 
board  of  the  Legal  Services  Corporation. 

Also  at  the  witness  table  is  Allyson  Tucker,  a  lawyer  and  execu- 
tive director  of  the  Individual  Rights  Foundation  of  the  Center  for 
the  Study  of  Popular  Cultures  here  in  Washington.  The  Individual 
Rights  Foundation  is  a  national  public  interest  law  firm  which 
manages  a  network  of  over  500  pro  bono  affiliated  attorneys  dedi- 
cated to  pursuing  cases  that  protect  individual  liberty  and  ensure 
free  speech.  Prior  to  her  current  position,  Ms.  Tucker  was  the  man- 
ager of  the  Heritage  Foundation's  Center  for  Educational  Law  and 
Policy  and  an  attorney  at  the  Landmark  Legal  Foundation  in 
Washington,  DC. 

Jack  Londen  joins  them  at  the  witness  table.  Mr.  Londen  is  a 
lawyer  in  private  practice  in  San  Francisco,  CA,  where  he  is  chair- 
man of  his  firm's  pro  bono  committee.  He  is  a  member  of  the  Amer- 
ican Bar  Association  Standing  Committee  on  Lawyer's  Public  Serv- 
ice Responsibility  and  is  active  in  the  California  State  Bar's  efforts 
to  involve  legal  aid  programs  and  pro  bono  programs  in  the  provi- 
sion of  legal  services  to  the  poor. 

That  is  a  worthy  set  of  bios  for  our  first  panel. 

We  will  follow  the  5-minute  rule  for  each  individual's  testimony 
and  we  will  accept  any  written  statements  for  the  record  without 
objection.  Then  we  will  allow  questioning  by  the  Chair,  the  ranking 
member,  and  other  members  of  the  subcommittee  keeping  in  mind 
the  5-minute  rule. 

We  will  begin  with  Professor  Rounds. 

STATEMENT  OF  CHARLES  E.  ROUNDS,  JR.,  PROFESSOR, 
SUFFOLK  UNIVERSITY  LAW  SCHOOL,  BOSTON,  MA 

Mr.  Rounds.  Thank  you,  Mr.  Chairman.  My  name  is  Charles 
Rounds. 

Mr.  Chairman,  members  of  the  committee,  I  am  a  professor  of 
law  at  Suffolk  University  Law  School  in  Boston  and  coauthor  of  the 
1996  edition  of  "Loring:  A  Trustee's  Handbook."  The  handbook  will 
have  its  100th  anniversary  in  1998.  I  am  also  an  academic  fellow 
of  the  American  College  of  Trust  and  Estate  Counsel  and  a  resi- 
dent scholar  at  the  Beacon  Hill  Institute.  I  was  counsel  to  the  now 
terminated  Franklin  Trust,  which  was  established  under  the  will 
of  Benjamin  Franklin. 
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I  am  a  longstanding  opponent  of  the  lOLTA,  a  scheme  that  takes 
the  entrusted  private  property  of  clients  and  diverts  it  to  political 
initiatives  of  the  legal  services  industry.  This  travesty  corrupts  the 
bench  and  the  bar  and  undermines  the  very  concept  of  the  private 
trust  which  Professor  Maitland  considered  the  greatest  achieve- 
ment of  English  jurisprudence. 

It  is  through  the  prism  of  lOLTA  that  I  have  been  observing  the 
legal  services  industry  and  its  myriad  improprieties.  I  come  here 
today  to  tell  you  of  one  such  impropriety;  namely,  the  ongoing  polit- 
ical initiatives  of  Greater  Boston  Legal  Services  to  have  rent  con- 
trol reinstated  in  Boston. 

In  1995,  the  Greater  Boston  Legal  Services,  when  it  was  receiv- 
ing Federal  funds,  paid  $80,000  to  professional  lobbyists  to  lobby 
the  Massachusetts  Legislature.  To  get  around  the  new  restrictions 
Congress  has  placed  on  the  political  activities  of  LSC  grant  recipi- 
ents. Greater  Boston  Legal  Services  will  decline  Federal  funds.  It 
will  continue  to  accept  funds  from  lOLTA,  the  United  Way,  and 
from  the  Massachusetts  Legislature  that  it  was  so  aggressively  lob- 
bying when  the  Federal  spigot  was  on. 

And  the  poor;  oh,  yes,  the  poor.  Their  cases,  ones  that  the  legal 
services  industry  lobbyists  trot  out  as  proof  of  the  unmet  legal 
needs  of  the  poor,  many  of  their  cases  are  being  shunted  over  to 
the  affiliated  Volunteer  Lawyers  Project  which  will  take  Federal 
funds. 

The  shells  have  been  moved  around  a  bit.  The  money  has  been 
shifted  from  one  account  to  another  in  a  process  known  in  the  in- 
dustry as  realignment  of  resources.  Congress  has  been  defied.  The 
United  Way  has  been  corrupted  in  that  it  is  now  supporting  politi- 
cal agitation,  and  there  is  much  fanfare  and  gloating  about  all  of 
this  in  the  Boston  press.  Enough  is  enough.  It  is  time  to  pull  the 
plug. 

Now  to  the  rent  control  story.  Rent  control  is  an  abomination.  In 
the  words  of  Senator  John  Kerry,  who  up  until  now  at  least  has 
opposed  efforts  to  take  the  politics  out  of  legal  services,  rent  control 
nms  down  cities  and  costs  millions. 

All  reasonable  people  now  understand  that  rent  control,  first  and 
foremost,  harms,  harms  the  poor.  It  makes  no  economic  sense.  The 
Russians  understand  this.  In  1993,  the  Moscow  Tenants  Union 
voted  to  abolish  rent  control.  Citizens  of  Massachusetts  understand 
this.  In  November  1994,  they  voted  to  eliminate  rent  control 
throughout  the  State. 

Who  does  not  understand  this?  Greater  Boston  Legal  Services 
and  its  affiliated  organizations.  Greater  Boston  Legal  Services  has 
been  relentless  in  its  efforts  to  thwart  the  wishes  of  the  Massachu- 
setts electorate  and  simple  common  sense.  In  the  words  of  the  cur- 
rent director  of  Greater  Boston  Legal  Services,  we  have  to  look  at 
ways  to  change  things  institutionally.  As  a  first  priority,  we  have 
to  think  about  things  systemically  rather  than  as  individual  cases. 

Ladies  and  gentlemen,  legal  services  is  the  general  counsel  of  an 
outdated  and  discredited  version  of  the  welfare  state.  Greater  Bos- 
ton Legal  Services  has  been  drafting  out  of  its  offices  city  ordi- 
nances and  home  rule  petitions,  the  cumulative  effect  of  which 
would  reinstate  rent  control  in  Boston.  It  has  been  relentlessly  lob- 
bying city  officials. 
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These  initiatives  have  finally  borne  fruit.  The  Boston  City  Coun- 
cil recentlv  voted  to  reimpose  rent  control  in  Boston,  notwithstand- 
ing the  State  rent  control  ban.  Of  course  the  property  owners, 
many  of  whom  are  poor,  and  many  of  whom  are  victims  themselves 
of  legal  services,  have  filed  suit  to  force  the  city  to  honor  the  state- 
wide ban.  The  litigation  is  ongoing.  Thousands  of  dollars,  money 
that  could  be  put  to  productive  use  helping  rather  than  hurting  the 
poor,  is  being  squandered  in  legal  fees.  Thousands  of  hours  are 
Deing  wasted  combating  this  foolishness. 

And  who  is  coordinating  the  litigation  and  carrying  the  water  on 
behalf  of  the  city  of  Boston  and  a  consortium  of  intervening  rent 
control  advocates?  Who  is  on  the  pleadings?  Greater  Boston  Legal 
Services,  the  folks  who  drafted  and  lobbied  the  ordinances  and  peti- 
tions that  sparked  the  litigation  in  the  first  place.  Legal  Services 
is  ubiquitous,  unaccountable,  and  unreformable,  and  the  Federal 
Government  shouldn't  be  its  direct  or  indirect  accomplice. 

[The  prepared  statement  of  Mr.  Rounds  follows:] 

Prepared  Statement  of  Charles  E.  Rounds,  Jr.,  Professor,  Suffolk 
University  Law  School,  Boston,  MA 

My  name  is  Charles  E.  Rounds,  Jr.  ...  Mr.  Chairman  . . .  Members 
of  the  Committee.  I  am  a  Professor  of  Law  at  Suffolk  University 
Law  School  in  Boston  and  co-author  of  the  1996  Edition  of  Lgring: 
A  Trustee's  Handbook  (Little,  Brown  i  Co) .  The  Handbook  will  have 
its  hundredth  anniversary  in  1998.  I  am  also  an  academic  fellow  of 
the  American  College  of  Trust  and  Estate  Counsel  ("ACTEC")  and  a 
resident  scholar  at  The  Beacon  Hill  Institute.'  I  was  counsel  to 
the  now  terminated  Franklin  Trust  which  was  established  under  the 
will  of  Benjamin  Franklin. 


'  The  Beacon  Hill  Institute,  8  Ashburton  Place,  Boston,  MA 
02108-2270;  David  G.  Tuerck,  PhD,  Executive  Director;  (617)  573- 
8750;  (617)  720-4272  (EXHIBIT  A). 
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I  am  a  longstanding  opponent  of  lOLTA^,  a  scheme  that  takes 
the  entrusted  private  property  of  clients  and  diverts  it  to  the 
political  initiatives  of  the  legal  services  industry.  This  travesty 
corrupts  the  bench  and  the  bar  and  undermines  the  very  concept  of 
the  private  trust  which  Prof.  Maitland  considered  the  greatest 
achievement  of  English  jurisprudence.  It  is  through  the  prism  of 
lOLTA  that  I  have  been  observing  the  legal  services  industry  and 
its  myriad  improprieties. 

I  come  here  today  to  tell  you  of  one  such  impropriety,  namely 
the  ongoing  political  initiatives  of  Greater  Boston  Legal  Services 
to  have  rent  control  reinstated  in  Boston.  In  1995,  Greater  Boston 
Legal  Services,  when  it  was  receiving  Federal  funds,  paid  $80,000' 
to  professional  lobbyists  to  lobby  the  Massachusetts  legislature. 
To  get  around  the  new  restrictions  Congress  has  placed  on  the 
political  activities  of  LSC  grant  recipients,  Greater  Boston  Legal 


^  lOLTA  is  an  acronym  for  Interest  on  Lawyers  Trust  Accounts. 
The  term  is  a  misnomer.  It  should  be  lOCTA,  Interest  On  Clients 
Trust  Accounts.  The  states,  with  the  voluntary  complicity  of  the 
banking  industry,  have  adopted,  either  by  statute  or  judicial  fiat, 
lOLTA  programs.  Under  an  lOLTA  scheme,  a  lawyer  is  either 
authorized  or  compelled,  under  threat  of  license  suspension,  to 
commingle  or  pool  certain  client  funds  that  the  lawyer  holds  in 
trust .  The  income  generated  by  the  pool  is  then  remitted  for 
designated  purposes,  many  of  which  are  on  the  left  side  of  the 
political  spectrum.  Lawyers  are  discouraged  from  informing  their 
clients  about  the  uses  to  which  their  money  is  being  put.  lOLTA's 
constitutionality  is  currently  under  challenge  on  First  and  Fifth 
Amendment  grounds  in  the  Fifth  Circuit.  See  Washington  Legal  Found, 
v.  Texas  Equal  Access  to  Justice  Found.,  873  F.  Supp.  2  (5th  Cir. 
1995);  on  appeal  95-50160. 

'  Monica  Halas  $12,000;  Meredith  &  Associates  $66,000;  Diane 
F.  Paulson  $2, 000. 
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Services  will  decline  Federal  funds.*  It  will  continue  to  accept 
funds  from  IOLTAS  the  United  Way',  and  from  the  Massachusetts 
legislature  (that  it  was  so  aggressively  lobbying  when  the  Federal 
spigot  was  on) .  And  the  "poor"?  Oh  yes,  the  "poor".  Their  cases- - 
the  ones  that  the  legal  services  industry  lobbyists  trot  out  as 
"proof"  of  the  "unmet  legal  needs  of  the  poor" --many  of  their  cases 
are  being  shunted  over  to  the  affiliated  Volunteer  Lawyers  Project 
which  will  take  Federal  funds.'  The  shells  have  been  moved  around 
a  bit.  The  money  has  been  shifted  from  one  account  to  another  in  a 
process  known  in  the  industry  as  "realignment  of  resources."* 
Congress  has  been  defied.  The  United  Way  has  been  corrupted  in  that 
it  is  now  supporting  political  agitation.  And  there  is  much  fanfare 
and  gloating  about  all  of  this  in  the  Boston  press.  Enough  is 
enough.  It  is  time  to  pull  the  plug. 


*  See,  The  Reporter,  A  Quarterly  of  the  Massachusetts  Legal 
Assistance  Corporation,  Vol.  6,  No.  2,  May  1996,  pg.  1,  10,  17. 

*  In  1991,  for  example.  Greater  Boston  Legal  Services  received 
almost  $1  million  ($998,471)  from  lOLTA.  See,  Massachusetts  Lawyers 

Weekly,  (20  M.L.W.  117 Oct.  7,  1991) .  In  1995,  Greater  Boston 

Legal  Services  received  an  lOLTA  grant  to  "preserve  affordeible 
shelter  for  low- income  residents"  of  Boston  "against  the 
elimination  of  rent  control...".  See,  Massachusetts  Bar  Assoc. 
Lawyers  Journal,  Sept.  1995,  pg.  8. 

*  Over  the  years,  the  United  Way  of  Massachusetts  Bay  has 
underwritten  in  a  major  way  the  anti -property  rights  political 
activities  of  the  Greater  Boston  Legal  Services.  In  fiscal  year 
July  1,  1993-June  30,  1994,  for  example,  it  funneled  $619,313  to 
Greater  Boston  Legal  Services  for  "homeless  issues,"  "housing", 
"immigration,"  etc. 

^  See,  The  Reporter,  A  Quarterly  of  the  Massachusetts  Legal 
Assistance  Corporation,  Vol.  6,  No.  2,  May  1996,  pgs .  1,  10,  17. 

'  Id.  at  pg.  10. 


23 


Now  to  the  rent  control  story.  Rent  control  is  cm 
abomination'.  In  the  words  of  Senator  John  Kerry  (D-Mass.)  (who, 
up  until  now,  at  least,  has  opposed  efforts  to  take  the  politics 
out  of  legal  services)  " [rent  control] . . .runs  down  cities  and  costs 
millions.""  All  reasoneible  people  now  understemd  that  rent 
control,  first  and  foremost,  harms  the  "poor".  It  makes  no  economic 
sense."  The  Russians  understand  this.  In  1993  the  Moscow  tenamts' 
union  voted  to  adDolish  rent  control".  Citizens  of  Massachusetts 
understand  this.  In  November  1994,  they  voted  to  eliminate  rent 
control  throughout  the  state".  Who  does  not  understand  this? 
Greater  Boston  Legal  Services  and  its  affiliated  organizations. 
Greater  Boston  Legal  Services  has  been  relentless  in  its  efforts  to 
thwart  the  wishes  of  the  Massachusetts  electorate. . .amd  simple 
common  sense.  In  the  words  of  the  current  Director  of  Greater 
Boston  Legal  Services:  " . . .we  have  to  look  at  ways  to  change  things 
institutionally  as  a  first  priority. .. [we  have  to]  "think  about 


'  See,  e.g.-  English,  Held  Hostage  by  rent  control,  Boston 
Globe,  Nov.  2,  1994  (EXHIBITS). 

"  Jacoby,  Rent  control  is  dead- -leave  it  that  way,  Boston 
Globe,  April  30,  1996,  pg.  17  (EXHIBIT  C) . 

"  See,  June  20,  1996  letter  from  David  G.  Tuerck,  PhD, 
Executive  Director,  The  Beacon  Hill  Institute,  to  Charles  E. 
Rounds,  Jr.  (EXHIBIT  D) . 

'■'  See,  Overlan,  There's  no  rent  control  in  Moscow,  The  Tcib 
(Boston)  April  9-April  15,  1996,  pg.  17  (EXHIBIT  E) . 

^^  In  accordance  with  the  directive  of  the  Massachusetts 
electorate,  the  Massachusetts  legislature  enacted  Chapter  400, 
entitled  "The  Massachusetts  Rent  Control  Prohibition  Act,"  which 
became  law  (although  for  a  time  enjoined)  on  January  1,  1995. 
Chapter  400  eliminates  all  existing  forms  of  rent  control, 
immediately  and  without  exception,  throughout  the  Commonwealth. 
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things  systemically  rather  than  as  individual  cases."  Ladies  and 
gentlemen,  legal  services  is  the  general  counsel  of  an  outdated  and 
discredited  version  of  the  welfare  state. 

Greater  Boston  Legal  Services  has  been  drafting  out  of  its 
offices'^  city  ordinances  and  home  rule  petitions,  the  cummulative 
effect  of  v/hich  would  reinstate  rent  control  in  Boston.  It  has  been 
relentlessly  lobbying  city  officials.  These  initiatives  have 
finally  borne  fruit.  The  Boston  City  Council  recently  voted  to 
reimpose  rent  control  in  Boston,  notwithstanding  the  state  rent 
control  ban^*.  Of  course,  the  property  owners,  many  of  whom  are  poor 
and  many  of  whom  are  victims  of  legal  services^^.  have  filed  suit 
to  force  the  City  to  honor  the  state-wide  ban^'.  The  litigation  is 
ongoing.   Thousands   of   dollars — money   that   could   be   put   to 


^*  See,  The  Reporter,  A  quarterly  of  the  Massachusetts  Legal 
Assistance  Corporation,  Vol.  2,  No.  1,  May  1991,  pg.7 

'^  See,  e.g.  April  2,  1996  letter  from  James  M.  McCreight 
(attorney  at  Greater  Boston  Legal  Services)  to  Maura  Hennigan 
(member  of  Boston  City  Council  and  Chairperson  of  the  Committee  on 
Housing)  enclosing  a  redraft,  in  hard  copy  and  on  disk  in  IBM- 
compatible  (Word  5.1)  format,  of  a  rent  control  home  rule  petition 
which  Greater  Boston  Legal  Services  prepared  after  meeting  with  the 
City  administration.  Mr.  McCreight  is  "hopeful  that  this  can 
proceed  to  a  vote  either  tomorrow  or,  at  the  latest,  by  next  week's 
Council  meeting."  (EXHIBIT  F) 

'*  In  late  December,  1995,  the  City  of  Boston  passed  an 
Ordinance  re-enacting  in  its  entirety  the  City's  former  Rent 
Control  Ordinance,  Section  10-2  of  the  City  of  Boston  Code,  Chapter 

'^  See,  June  19,  1996  letter  from  David  C.  Parker  to  Charles 
E.  Rounds,  Jr.  explaining  how  the  activities  of  legal  services 
organizations,  such  as  Greater  Boston  Legal  Services,  retard  the 
upward  mobility  of  urban  blacks.  (EXHIBIT  G) 

'8  Greater  Boston  Real  Estate  Board  v.  Citv  of  Boston.  Housing 
Court  of  the  City  of  Boston,  Civil  Action  No.  96-CV-00752. 
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productive  use  helping,  rather  than  hurting,  the  "poor" — is  being 
squandered  in  legal  fees.  Thousands  of  hours  are  being  wasted 
combatting  this  foolishness.  And  who  is  coordinating  the  litigation 
and  carrying  the  water  on  behalf  of  the  City  of  Boston  and  a 
consortium  of  intervening  rent  control  advocates?  Who  is  on  the 
pleadings?  Greater  Boston  Legal  Services",  the  folks  who  drafted 
and  lobbied  the  ordinances  and  petitions  that  sparked  the 
litigation  in  the  first  place.  Legal  Services  is  ubiquitous, 
unaccountable  and  unreformable.  And  the  Federal  government  should 
not  be  its  direct  or  indirect  accomplice. 

Finally,  let  me  offer  some  suggestions  for  consideration  at 
another  time  and  in  another  place.  Some  committee  of  this  Congress 
ought  to  investigate  the  involvement  of  tax-exempt  institutions 
such  as  the  United  Way  in  the  political  initiatives  of  the  likes  of 
Greater  Boston  Legal  Services.  Some  committee  of  this  Congress 
ought  to  investigate  how  the  banking  industry — through  its 
voluntary  support  of  lOLTA — has  become  a  patron  of  the  likes  of 
Greater  Boston  Legal  Services.  But  that  is  for  another  day.  First, 
the  Federal  government  needs  to  figure  out  how  it  got  into  this 
mess  and  how  it  is  going  to  get  out  of  it.  My  suggestion:  pull  the 
plug  altogether. .. just  say  "no."  Thank  you. 


"  James  M.  McCreight,  BBO  #542407,  Jeffrey  W.  Purcell,  BBO 
#545487,  Greater  Boston  Legal  Services.  197  Friend  Street,  Boston, 
MA  02114,  (617)  371-1234,  ext.  700  for  the  following  intervenors: 
Massachusetts  Tenants  Organization,  the  Fenway  Community 
Development  Corporation,  City  Life/Vida  Urbana,  and  the  East  Boston 
Ecumenical  Community  Council.  It  was  Greater  Boston  Legal  Services 
that  prepared  and  lobbied  to  enactment  the  ordinances  and  home  rule 
petitions  that  sparked  the  litigation  in  the  first  place. 


The  beacon  hiu  iNsrmnx 
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I       THE  BEACON  HILL  INSTITUTE 
AT  SUFFOLK  UNIVERSFTY 


The  Beacon  Hill  Institute  for  Public  Policy  Research  focuses 
on  federal,  state  and  local  economic  policies  as  they  affect 
Massachusetts  citizens  and  businesses.  The  inshtute 
conducts  research  and  educahonal  programs  to  provide 
timely,  concise  and  readable  analyses  that  help  voters,  policy 
makers  and  opinion  leaders  understand  today  s  leading 
public  policy  i 


The  institute,  which  is  located  on  Boston  s  Beacon  Hill  near 
the  Massachusetts  State  House,  monitors  the  public  policy 
process  with  a  view  toward  anticipating  and  providing  a 
timely  response  to  the  issues.  In  analyzing  the  issues,  it 
utilizes  economic  models  and  data  bases  that  incorporate 
state-of-the-art  statishcal,  mathemahcal  and  computer 
methods. 


Thr  BMCon  I 
:or  Pubi.c  Po, 


The  Beacon  Hill  Institute  is  part  of  Suffolk  University,  a 
private  university  highly  respected  for  its  programs  m  law, 
public .admirustrahon,  government  and  economics.  Suffolk 
University  established  the  Beacon  Hill  Institute  in  1991, 
vesting  in  the  executive  director  the  authority'  to  determine 
the  institute  s  research  agenda  and  products    Oversight  is 
earned  out  by  an  independent  advisor.'  board  made  up  of 
donors,  university'  trustees  and  insntute  staff. 
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VOTE  *  YES  ON  9 


rAnl^T  B 


mMIMM.<IHim!l 

Held  hostage 
by  rent  control 

WHEN  YOU  VOTE  TUES- 
day,  consider  the  case  of  Anne 
Cox,  Exhibit  A  in  why  Question 
9  -  prohibiting  rent  control - 
should  be  approved. 

CoK  is  72  years  old  and  suf- 
fera'from  eraphysona.  In  1978 
she  and  her  sister  bought  a  two- 
family  house  in  Jamaica  Plain. 
The  house  needed  a  new  mof . 
windowB,  wallpaper,  paint,  pan- 
eling, tile.  At  the  age  of  56,  Anne,  a  licensed  prac- 
tical nurse,  enrolled  in  night  school  and  learned 
how  to  become  a  handyman. 'I  did  just  about  ev- 
erything but  the  roof  and  the  furnace  on  that 
house,"  she  said  recently.  "Just  a  little  at  a  time." 
To  help  defray  the  costs,  each  sister  began  to 
rent  out  rooms.  Anne  charged  $40  a  week.  Every- 
one seemed  happy.  But  when  her  sister  tried  to 
evict  a  woman  who  wouldn't  pay  rent,  the  woman 
went  to  the  Rent  Equity  Board  and  told  about  the 


Meanwhile.  Anne's  sister  sold  her  half  of  the 
house  to  Anne  and  moved.  Smart  gaL  Soon,  the 
Rent  Equity  Board  -  a  misnomer  if  ever  there 
was  one  -  notified  Anne  that  she  was  indeed  run- 
ning a  rooming  house,  in  1989.  the  board  cut  her 
rents  back  to  S22  weekly  -  or  about  three  bucks  a 
day  -  for  two  of  the  rooms  and  $27  for  the  third. 

Later  a  young  man  who  was  renting  one  of  the 
rooms  asked  Anne  if  he  could  take  over  the  half  of 
the  house  vacated  by  her  sister.  Anne  repUed  that 
she  wanted  to  rent  the  seven  rooms  to  a  couple  or 
family.  The  man  went  to  housuig  court,  claiming 
that  Anne  was  harassmg  him.  and  that  her  dogs 
were  making  too  much  noise.  The  gay,  by  the 
way,  was  paying  her  $27  a  week. 

"He  told  me  he'd  move  if  I'd  give  him  $5,000." 
Anne  recalled.  "I  told  him  1  didn't  have  that  kind 
of  money.  He  said  he'd  settle  for  $2,500." 

So  Anne  paid  him  and  even  gave  hun  a  bed  to 
get  rid  of  him.  If  the  guy  was  so  maltreated,  why 
did  he  suy  at  Anne's  for  three  years?  Obviously, 
because  he  had  one  heck  of  a  deal. 

After  that,  Anne  decided  not  to  rent  to  anyone 
else. 

She  now  has  one  boarder  left  He  pays  $20  a 
week  for  his  room  and  the  run  of  the  house.  Plus. 
Anne  feeds  him  three  meals  a  day,  free.  'He's  a 
little  retaided."  she  said,  "and  he  loves  my  dog. 
That  means  a  lot  to  me."  Her  sister's  old  apart- 
raent  she  rents  to  a  couple. 


Anne  Cox  muKca 
phone,  gas,  electhdty,  taxes  and  homeowner's  in- 
surance, phis  scads  of  attorney's  fees  from  this 
nightmare  called  rent  antroL  "I  never  wmted  a 
lodging  bouse."  she  said.  Tm  too  old.' 

But  at  a  hening  last  June,  the  Rent  Equity 
Board  decreed  that  she  was  indeed  runmng  a 
se  beeane  she  and  her  sister  had 


board.  InspectMnal  Services  has  <ardered  her  to 
make  extensive  renovations  needed  to  operate  a 
rooming  house,  induding  proper  second  egress,  a 
handicapped  entrance  and  fire  (stKection. 

Anne  naturally  argued  that  she  couU  no  more 
do  that  than  fly  to  Mais.  But  the  rent  board  told 
her  that,  at  the  age  of  72.  she  coukl  go  out  and  get 
financing  and  hire  "outside  management"  to  run 
her  private  home  as  a  rooming  house.  Nevermind 
that  the  two-family  house  isn't  zoned  for  such  a 
use.  "Seek  a  zoning  variance,"  the  board  sakL 

When  she  toU  the  hearing  officer  she  suffers 
from  emphysema,  he  replied:  "Where's  your  docu- 


The  board  nixed  her  claims  of  hardship.  She 
was  ordered  to  immediately  rent  all  rooms  in  her 
house,  which  would  mean  evicting  the  couple  in 
the  apartment  next  door.  If  she  refuses,  she  could 
CKe  contempt  charges.  She  is  appealing. 

Mark  Snyder,  deputy  administrator  of  the 
rent  board,  said  Anne  has  had  "ample  opportuni- 
ty" to  show  hardship  and  has  declined  to  do  so. 
"The  fact  that  you  don't  want  to  run  a  rooming 
house  is  not  a  good  enough  reason."  he  said. 

Why  ever  not?  Whatever  happened  to  democ- 
racy, the  free  market  property  rights  and  other 
ideals  our  country  was  founded  upon? 

When  she's  able.  Anne  Cox  takes  the  T  to  var- 
ious stations  and  hands  out  fliers  advocating 
Quesaon  9.  The  other  day  a  young  man  told  her. 
»  "You're  just  a  big  property  owner."  Anne,  wear- 
ing her  threeKioUar  raincoat  and  one-dollar 
blouse  from  the  thrift  shop,  had  to  laugh. 

Since  when  did  private  citizens  like  Anne  Cox 
become  responsible  for  providing  subsidized  hous- 
ing? Is  it  fair  that  people  like  Supreme  Judicial 
Court  Jusuce  Ruth  Abrams  -  who  earns  more 
than  $90,000  a  year  -  Cambridge  Mayor  Ken 
Reeves  and  a  host  of  yuppies,  professors,  doctors 
and  busmessmen  live  in  rent-controUed  apart- 
ments? As  a  matter  of  public  policy,  rent  control 

*  wreaks  havoc  upon  housmg  stock  and  tax  bases. 
•  As  a  nutter  of  private  concern,  it  wreaks  havoc 

*  upon  people  like  Anne  Cox. 

Anne  Cox.  Mayor  Reeves  and  Ruth  Abrams 
are  just  three  good  reasons  why  I'm  votug  yes  on 
,  Quesuon  9. 
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LENGTH:    e63   words 

HEADLINE:   Rent  control   is  dead  -   leave  it  that  *fay; 

JEFF   JACOBY; 

First  of  two  parts. 

BYLINE:  By  Jeff  Jacoby,  Globe  Staff 

BODY: 

Remember  the  housing  crisis  that  exploded  in  Boston  after  voters  approved 
Question  9  and  abolished  rent  control  in  Massachusetts?  Remember  the  tidal  wave 
of  evictions,  the  masses  of  poor  senior  citizens  kicked  out  of  their  homes? 
Remember  how  landlords  by  the  thousands  took  revenge  on  their  formerly 
rent -controlled  tenants,  jacking  their  rents  sky-high,  then  hauling  them  into 
court  when  they  couldn't  pay? 

You  don't  remember?  Of  course  you  don't.  It  never  happened.  There  was  no 
crisis.  There  was  only  a  barrage  of  f earmongering  by  tenant  activists  (and  the 
politicians  who  toady  to  them) ,  a  shameless  canqpaign  to  terrify  voters  - 
especially  older  ones  -  into  opposing  Question  9. 

"If  thousands  of  landlords  suddenly  jack  rent  up  to  market  rates,"  City 
Councilor  Thomas  Keiuie  wailed  a  few  months  before  the  1994  election,  "thousands 
of  people  could  suddenly  be  out  on  the  street." 

At  least  he  said  "if."  Most  rent -control  extremists,  like  Oscar  Farmer  of  Che 
Massachusetts  Senior  Action  Council,  simply  asserted  over  and  over  that  if 
rent  control  ended,  disaster  would  follow: 

"Question  9  .  .  .  would  result  in  huge  rent  increases  followed  by  massive 
evictions  in  rent-controlled  property  as  of  Jan.  1.  1995,"  Farmer  swore  in 
August  1994.  'Thousands  of  young  families,  working  families  and  elderly  face 
homelessness  .  .  .  The  devastating  effects  of  Question  9  on  the  elderly  are  of 
special  concern.  .  .  .  Question  9  would  uproot  thousands  .  .  .  create  a  housing 
crisis  unparalleled  in  the  Boston  area  ...  no  place  for  displaced  elderly 
tenants  to  go  .  .  .  evictions  would  overload  the  welfare  system,  the  court 
system  and  housing  services.  ' 

What  rubbish. 

In  Boston,  22,000  apartments  were  decontrolled  with  no  dire  consequences. 
Just  how  unnecessary  rent  control  was  soon  became  even  clearer.  To  ensure  that 
no  one  would  be  hurt  by  a  sudden  ^ump  to  market  rates,  the  Legislature  extended 
rent  control  for  tenants  earning  as  much  as  60  percent  of  the  median  income  -  $ 
22,320  for  a  single  person.  For  tenants  older  than  61  or  disabled,  Che  means 
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test  allowed  incomes  of  up  to  S  28,150  -  80  percent  of  the  median.  Despite  such 
generous  terms,  fe%»er  than  900  rent -control  tenants  -  out  of  more  than  22,000  - 
qualified  for  the  extension. 

In  other  words,  rent  control  in  Boston  (as  in  BrooJcline  and  Caabridge)  turned 
out  to  be  exactly  what  landlords  had  been  calling  it:  a  subsidy  for  middle-  and 
upper-class  tenants  in  their  prime  earning  years.  All  the  talk  <ibout  the  typical 
rent -control  tenant  being  a  destitute  74 -year-old  widow  was  propaganda, 
camouflage  for  the  greed  of  tenants  who  were  perfectly  capcUole  of  paying  a  fair 
rent  for  their  housing.  The  housing  "emergency"  invoiced  when  rent  control  began, 
if  ever  there  was  one,  had  long  since  vanished. 

At  the  end  of  1996,  the  last  vestiges  of  rent  control  in  Massachusetts  will 
disappear.  There  are  maybe  750  older  tenants  in  Boston  still  covered  by  the 
temporary  extension.  The  odds  of  their  being  evicted  when  rent  control  expires 
is,  in  round  numbers,  zero.  Most  landlords  (many  of  whom  are  far  from  yoxing 
themselves)  would  never  dream  of  whacking  an  elderly  tenant  with  a  steep  rent 
hike.  At  least  one  large  property-management  company.  Forest  Properties  Inc., 
has  already  assured  its  older  residents  that  they  will  never  have  to  leave  the 
buildings  they  live  in,  .md  that  their  rent  will  always  stay  low. 

As  cm  added  safeguard,  Boston's  main  landlord  group,  the  Rental  Housing 
Association,  has  put  aside  168  apartments  for  any  senior  citizens  displaced  when 
rent  control  ends.  Property  owners  of  more  modest  means,  like  David  Parker  of 
the  South  End,  have  made  similar  offers.  So  far,  not  one  tenant  has  applied  for 
help.  It  is  18  months  since  Question  9  was  approved.  Rent  control  is  more  than 
95  percent  phased  out.  There  has  been  no  crisis,  no  emergency,  no  upheaval,  no 
explosion  of  evictions. 

And  yet,  insanely,  the  fearmongering  goes  on. 

The  Boston  Tenant  Coalition  continues  to  shriek  that  thousands  of  poor 
seniors  are  on  the  verge  of  eviction.  Barbara  Bumham  of  the  Fenway  Community 
Development  Corp.  claims  chat  "400  to  500"  elderly  tenants  in  her  neighborhood 
alone  will  lose  their  homes  at  the  end  of  the  year.  "These  are  drastic  times," 
Mayor  Menino  announces.  "I'm  not  one  to  cry  wolf  but  we're  looking  at  a  housing 
crisis  .  .  .  and  it's  time  for  government  to  intervene." 

Last  week,  jumping  through  Menino's  hoop,  10  trained  seals  on  the  Boston  City 
Council  voted  to  reimpose  rent  control  across  Boston.  If  their  so-called  "just 
cause"  bill  is  approved  by  the  Legislature,  it  would  once  again  be  bureaucrats  - 
not  Che  free  market  -  who  decide  how  much  rent  a  tenant  ought  co  pay.  Small 
property  owners  would  once  again  find  themselves  punished  for  having  invested  in 
Boston.  Once  again,  a  phony  crisis  would  be  trumped  up  as  an  excuse  to  trample 
Che  rights  of  Che  very  people  who  create  stability  and  value  m   a  city's 
neighborhoods . 

Rene  concrol  is  descruccive,  costly  and  unfair.  1.-.  Che  words  of  Sen.  John 
Kerry,  "ic  runs  down  cicies  and  costs  millions."  Thanxs  co  Question  9,  rent 
concrol  IS  dead  and  nearly  buried.  To  dig  ic  up  now  would  be  stupidity  of  the 
highest  order. 

LANGUAGE :  ENGL I S  H 
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THE  BL\CON  HILL  iNSmXTE 
AT  SIFFOLK  LSI\lIlSrrY 


June  20, 1996 

Professor  Charles  E.  Rounds,  Jr. 
Suffolk  University  Law  School 
41  Temple  Street 
Boston,  MA  02114 

Dear  Professor  Rounds: 


Rent  control  is  the  poster  child  of  wrongheaded 
economic  regulation.   Enacted  for  the  supposed  purpose  of 
assuring  "adequate"  housmg  for  low-income  persons  and 
families,  it  has  the  opposite  effect:  causing  the  supply  of 
housing  to  shrink,  with  the  result  that  such  housing  as  is 
available  gets  rationed  among  the  few  lucky  -  and  often 
wealthy  -  ter\ants  who  are  able  to  get  it. 

This  "allocative"  cost  is  only  part  of  the  story, 
however.  A  bigger  cost  is  the  misdirechon  of  resources 
into  the  preservation  of  rent  control  even,  as  in 
Massachusetts,  against  the  stated  will  of  the  electorate.  In 
this  process.  Legal  Services  puts  lawyers  to  work  for  the 
purpose  of  saving  a  perverse  regulation  when  those  same 
lawyers  could  be  doing  socially  useful  work  instead. 

What  emerges  is  a  system  m  which  a  few  tenants, 
allied  with  ideologues  of  the  left,  use  the  poor  as  a 
convenient  weapon  for  getting  taxpayers  to  subsidize 
litigation,  the  predictable  result  of  which  is  to  do  harm  to 
taxpayers  and  the  poor  alike.    The  Federal  Government 
should  have  no  part  of  this  shabby  arrangement. 


Sincerely, 


Q_ 


C-v^ 


'  ^  ^^^^f 


David  G  Tuerck 

Executive  Director 

Professor  and  Chairman  of  Economics 
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EXHIBIT  F 


GREATER  BOSTON  LEGAL  SERVICES 

HOUSING   UNIT 

197  Friend  Street 

Boston,  MA     02114 

(617)   371-1270,  ext.   700 

FAX:     (617)  371-1222 

April  2,  1996-Per  hand  delivery 

Maura  Hennigan 

Chairperson,  Committee  on  Housing 

Boston  City  Council 

Sth  Floor,  Boston  City  Hall 

Boston.  MA  02201 

Re:  Revised  draft  of  home  rule  proposal  for  govemmentally-involved  housing 

Dear  Maura: 

Enclosed  is  the  redraft  of  the  home  nile  proposal  for  govemmentally-involved 
housing  which  our  office  prepared  after  meeting  with  members  of  the  Administration.  I 
have  also  enclosed  a  disk  in  IBM-compatible  (Word  S.l)  format  with  the  redraft  Enclosed 
as  well  is  a  summary  of  the  changes  which  were  discussed. 

Please  contact  me  if  you  have  any  questions  regarding  this.  I  will  be  at  this 
afternoon's  public  hearing  and  should  be  available  before  then  as  well.  Thank  you  for  your 
support,  and  I  am  hopeful  that  this  can  proceed  to  a  vote  either  tomorrow  or,  at  the  latest, 
by  next  week's  Council  meeting. 


Sincerely  yours. 

MacMcCrc^ht 
Attorney  (ext  724) 


Enclosures 


Pat  Canavan.  Mayor's  Housing  Policy  Advisor 

Mark  Snyder,  Boston  Rent  Equity  Board/Rental  Housing  Resource  Center 


EXHIBIT  G 

David  C.  Parker 

136  West  Concord  Street 

Boston,  MA  02118 


June  1%  1996 


Dear  Professor  Rounds: 


As  you  requested,  I  am  putting  in  writing'  tlie  subject  matter  and  partial  narrative  of 
our  last  conversation.  As  you  know,  I  have  been  living  in  the  South  End  of  Boston 
for  25  years.  During  this  time  I  have  renovated  and  rented  residential  and 
commercial  property.  The  name  of  the  primary  company  that  I  work  through  is 
Old  Boston  Restorations.  As  I  informed  you,  on  occasion  I  visit  the  Housing  Court 
in  Boston  on  tenant  matters.  During  these  visits  I  am  repeatedly  struck  by  the 
negative  effect  that  is  incurred  by  this  pro-tenant  Housing  Court,  and  also  by  the 
legal  service  representatives  who  destroy  economic  opportunity,  especially  in  the 
Black  Community. 

I  have  seen  more  times  than  I  wish  to  mention,  a  young  working  class  Black  who  has 
bought  a  two  family  home,  and  ends  up  spending  all  day  in  housing  court.  He,  of 
course,  pays  for  his  time  away  from  his  job;  the  tenant  who  is  usually  up  for  non 
payment  of  rent,  is  more  often  than  not,  represented  by  a  legal  services'  lawyer. 
Since  the  owner  is  struggling  to  make  the  mortgage  payments  and  cannot  afford  a 
lawyer,  he  is  represented  by  himself.  The  usual  end  result  is  that  the  cases  are 
delayed  to  the  tenants'  advantage,  brining  on  enormous  costs  to  the  Black  property 
owner.  This  discourages  responsible  investment  in  depressed  neighborhoods.  And, 
on  one  occasion,  I  have  heard  the  new  property  owner  swear  that  he  will  let  the 
property  go  back  to  the  bank,  and  he  will  never  buy  another  piece  of  property  as  a 
result  of  his  frustrations. 

The  buying  and  fixing  up  of  small  rental  properties  is  one  of  the  few  remaining  ways 
in  which  a  young  person,  without  a  college  education,  can  acquire  and  grow  wealth 
through  hard  work  and  good  husbandry.  The  legal  service  lawyers  do  much  to 
destroy  the  necessary  market  mechanics  to  do  this,  and  our  society  and 
neighborhoods  are  suffering  as  a  resulL 

Respectfully  submitted. 


DavnTC.  Parker 
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Mr.  Gekas.  We  will  turn  to  you  in  the  question  and  answer  pe- 
riod. 
Now  Mr.  Boehm. 

STATEMEP^  OF  KENNETH  F.  BOEHM,  CHAIRMAN,  NATIONAL 
LEGAL  AND  POLICY  CENTER,  WASHINGTON,  DC 

Mr.  Boehm.  Thank  you,  Mr.  Chairman. 

Prior  to  joining  the  National  Legal  and  Policy  Center,  I  served 
on  the  senior  staff  of  the  Legal  Services  Corporation. 

My  simple  point  I  would  like  to  make  as  to  why  reform  is  un- 
workable is  based  on  two  observations.  One  is  that  with  respect  to 
the  organization  itself,  the  Legal  Services  Corporation,  the  underly- 
ing legislation  was  written  by  a  legal  services  lawyer  and  was 
made  to  be  so  independent  as  to  be  unaccountable. 

So  this  subcommittee  did  the  right  thing  last  year  when  they  un- 
derstood that  the  core  to  real  reform  in  legal  services  is  to  change 
the  structure. 

In  addition  to  the  structure,  there  is  also  a  culture  of 
unaccountability.  The  program  is  so  used  to  not  having  to  account 
for  itself,  make  itself  accountable  in  the  way  that  other  Federal 
programs  do,  that  it  just  cannot  live  with  these  types  of  restrictions 
that  have  been  put  on  it,  and  it  is  very  successfully  getting  around 
them,  as  I  will  detail. 

Reform  and  legal  services  go  together.  From  the  very  moment  it 
started  as  a  Federal  program  in  the  sixties  and  as  a  corporation 
in  1974,  folks  wanted  to  reform  it.  Originally,  President  Nixon 
didn't  want  to  sign  it.  He  threatened  a  veto  because  it  looked  too 
political.  The  very  fact  that  we  are  discussing  reform  today  shows 
that  reform  has  not  worked. 

The  1996  reforms  were  the  most  far-reaching.  What  did  they  do? 
They  basically  put  restrictions  on  lobbying,  class  action  suits,  and 
welfare  reform  cases.  They  restricted  representation  of  illegal 
aliens,  prisoners,  and  public  housing  tenants  charged  with  drug 
crimes,  but  the  problems  remain.  Here  are  four  problems  that  are 
still  there: 

Presumptive  refunding  as  a  practical  matter  exists.  Legal  Serv- 
ices programs  get  their  money  year  in  and  year  out  whether  they 
do  a  good  job  or  a  bad  job,  whether  they  serve  a  lot  of  poor  people 
or  whether  they  serve  a  few  poor  people. 

The  competition  imposed  by  Congress  is  in  name  only.  The  fact 
of  the  matter  is,  I  don't  recall  reading  of  any  programs  that  wanted 
to  get  their  funding  that  didn't  get  their  funding.  And  so  it  is  not 
real  competition  as  we  understand  it. 

How  many  programs  in  the  last  year  were  cut  for  violating  the 
rules  or  for  not  even  doing  a  good  job?  Again,  presumptive  refund- 
ing is  the  order  of  the  day. 

Drug-related  eviction  cases.  There  is  bipartisan  wrath  in  Con- 
gress over  that.  There  always  has  been,  and  even  though  there  are 
restrictions,  the  restrictions  allow  most  of  the  tvpes  of  abuses  that 
went  on  before,  and  the  reason  for  that  is,  there  are  loopholes. 
Folks  who  allow  their  public  housing  unit  to  be  used  for,  and  finan- 
cially benefit  from,  drug  transactions  as  long  as  they  are  not  the 
party  charged,  they  are  the  tenant  on  the  lease,  they  still  can  get 
representation.  And  there  are  news  reports — we  found  eight  of 
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them  just  yesterday — of  tenants  still  getting  representation  in 
drug-related  evictions. 

Case  selection  remains  unreformed.  Legal  services  attorneys  de- 
cide who  gets  case  representation.  Equal  access  to  justice  is  the 
most  commonly  cited  principle  of  those  who  advocate  for  the 
present  system.  In  fact,  there  is  nothing  equal  in  the  way  that  case 
selection  takes  place.  It  is  not  an  entitlement.  When  a  poor  person 
comes  to  Legal  Services,  whether  their  case  will  be  taken  or  not  is 
entirely  dependent  on  the  legal  services  program  and  their  lawyers. 
There  is  no  entitlement. 

Congressman  Taylor  summed  up  this  bias  in  case  selection  this 
way:  "Of  1.6  million  legal  matters  they  say  they  handled  last  year 
at  our  request,  they  could  not  find  one  case  where  they  helped 
throw  a  drug  dealer  out  of  public  housing  or  helped  protect  a  home 
schooler.  They  have  never  stepped  forward  to  help  the  moderate  or 
conservative  front." 

When  was  the  last  time  you  heard  Legal  Services  seeking  to 
challenge  an  environmental  law?  Or  when  was  the  last  time  you 
heard  of  Legal  Services  suing  to  protect  a  blue-collar  worker  in  his 
rights  against  his  union?  You  don't  see  those  types  of  cases  because 
they  don't  exist,  and  the  reason  they  don't  exist  is,  the  activist  law- 
yers who  make  up  Legal  Services  decide  whether  you  get  justice  or 
not.  So  it  is  not  equal  access  to  justice.  It  is  access  to  justice  if  your 
case  comports  with  their  agenda. 

There  are  hundreds  of  examples  and  no  time  here,  although  we 
have  produced  hundreds  of  examples  of  abuses  and  political  abuses 
of  legal  services. 

Clearinghouse  Review,  which,  thanks  to  Congress  is  no  longer 
being  funded,  used  to  routinely  carry  political  material.  Here  is  an 
example  of  a  relatively  recent  issue.  Tne  legislative  ratings  system 
used  by  the  National  Taxpayers  Union  was  attacked  as  not  being 
a  fair  rating  system.  What  that  has  to  do  with  assisting  poor  people 
with  their  legal  problems  is  beyond  me. 

Geraldo  Rivera,  now  a  talk  show  host  and  former  legal  services 
lawyer,  wrote  in  his  autobiography,  "Exposing  Myself,"  that  his 
legal  services  program.  Community  Action  for  Legal  Services  in 
New  York,  was,  quote,  where  the  Federal  lawsuit  against  New 
York's  antiabortion  statute  was  conceived  and  where  mountains  of 
ideologically-motivated  litigation  was  prepared. 

We  could  go  on  and  on.  The  biggest  problem  I  see  coming  up  is 
these  corporations  coming  up  that  are  independently  separated  but 
working  nand  in  glove  with  the  others,  and  it  is  another  version 
of  the  shell  game. 

[The  prepared  statement  of  Mr.  Boehm  follows:] 
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PREPARED  STATEMENT  OF  KENNCTH  F.  BOEffiJ    CHAIRM^.  NATIONAL  LEGAL  AND 

Policy  Center,  Washington,  DC 

LEGAL  SERVICES  CORPORATION: 
WHY  REFORM  IS  NOT  WORKING 

Good  morning,  Mr.  Chairman  and  members  of  tlie  Subcommittee.  My  name  is 
Ken  Boehm  and  I  serve  as  Chairman  of  the  National  Legal  and  Policy  Center,  a  legal 
foundation  which  promotes  ethics,  openness  and  accountability  in  government.  NLPC 
promotes  ethics  through  the  distribution  of  the  Code  of  Ethics  for  Government  Service 
and  through  education,  research  and  litigation. 

Prior  to  joining  the  National  Legal  and  Policy  Center,  I  served  on  the  senior  staff 
of  the  Legal  Services  Corporation.  In  my  position  as  Director  of  Policy  Development 
and  Communications  and  later  as  Assistant  to  the  President  and  Counsel  to  the  Board, 
I  was  responsible  for  congressional  affairs  for  LSC  and  became  very  familiar  with  the 
LSC  Act,  regulations  and  issues. 

Presently,  the  National  Legal  and  Policy  Center  is  sponsoring  a  Legal  Services 
Accountability  Project .  This  project  has  focused  on  the  underiying  reasons  for  the 
thirty  years  of  controversy  which  have  dogged  the  federal  legal  services  program.  At 
the  core  of  the  problem  is  a  program  which  was  designed  to  be  so  independent  of  the 
rest  of  the  federal  government  so  as  to  be  unaccountable. 

The  Failure  of  Past  Attempts  at  Legal  Services  Refomri 

From  the  very  inception  of  the  legal  services  program  up  until  today,  the 
controversies  which  marked  the  program  have  been  the  same    In  the  name  of  helping 
the  poor,  program  resources  were  used  to  promote  political  and  ideological  causes 
Lobbying,  congressional  redistricting  cases,  abortion  litigation  and  legal  attacks  on 
welfare  reform  and  laws  against  welfare  fraud  all  served  to  mark  this  program  as  being 
a  far  cry  from  the  traditional  legal  aid  offered  to  the  poor  by  the  legal  profession  over 
the  years. 

The  best  indicator  that  the  many  attempts  to  reform  legal  services  over  the  years 
have  all  failed  is  the  fact  that  the  same  problems  cited  in  the  1970's  are  still  being  cited 
today. 

The  1996  Legal  Services  Reforms 

The  reforms  of  the  legal  services  program  which  accompanied  the  1996 
appropriations  for  the  Legal  Services  Corporation  were  the  most  far-reaching  ever 
attempted.  The  reforms  included  restrictions  on  lobbying,  class  action  cases,  and 
welfare  refomi  cases.  Representation  of  illegal  aliens,  prisoners  and  public  housing 
tenants  charged  with  drug  crimes  was  forbidden    Moreover,  restrictions  which  applied 
to  federal  funds  received  by  legal  services  programs  were  extended  to  other  funds 
received  by  programs,  eliminating  a  major  avenue  for  abuse. 

Despite  the  new  refonns,  many  of  the  problems  remain: 
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Presumptive  Refunding  As  a  practical  matter,  legal  services  programs 
still  receive  what  amounts  to  an  entitlement  in  the  form  of  their  annual  grant.  Unlike 
most  grant  situations  where  non-profit  groups  must  face  real  competition  to  receive 
their  grant,  legal  services  funds  still  flow  to  the  existing  programs  regardless  of  the 
quality  of  service  rendered.  The  requirements  for  competition  imposed  on  LSC  by 
Congress  have  not  resulted  in  any  real  competition  largely  because  the  Legal 
Services  Corporation  Board  and  staff  have  administered  the  program  to  make  sure 
past  recipients  which  desire  refunding  get  refunding. 

As  before,  the  last  year  has  not  seen  a  single  case  in  which  a  legal  services 
program  has  been  cut  from  funding  for  any  violation  of  the  rules. 

Drug-related  Eviction  Cases  Legal  services  lawyers  incurred  the 

bipartisan  wrath  of  Congress  for  their  representation  of  tenants  in  drug-related 
evictions  from  public  housing.  Some  of  these  cases  were  especially  damaging  to  the 
poor  in  that  legal  services  lawyers  fought  federal  and  city  policies  designed  to 
expedite  drug-related  evictions  and  thus  impacted  the  lives  of  millions  of  poor  tenants. 

While  the  restriction  against  representation  in  drug-related  evictions  is  a  step  in 
the  right  direction,  it  is  filled  with  loopholes  which  have  allowed  legal  services  lawyers 
to  continue  their  notorious  practice  of  frustrating  such  evictions.  For  example,  legal 
services  lawyers  can  still  represent  family  members  who  knew  about  and  benefited 
financially  from  drug  activity  as  long  as  they  were  not  charged  with  the  actual  crime. 
And  nothing  in  the  restriction  stops  legal  services  lawyers  from  challenging  local,  state, 
or  federal  policies  aimed  at  eliminating  the  drug  problem  in  public  housing  . 

Since  the  restriction  went  into  place  just  two  months  ago,  legal  services  lawyers 
have  continued  to  represent  those  who  face  eviction  because  of  the  drug  activities  of 
members  of  their  household. 

Case  Seiection  "Equal  access  to  justice"  is  the  most  commonly  cited 

principle  of  those  who  argue  for  the  present  legal  services  program.  In  fact,  there  is 
nothing  equal  in  the  way  the  legal  services  program  determines  which  poor  people 
will  have  their  cases  selected.  Now,  as  always,  legal  services  programs  are  able  to 
arbitrarily  and  subjectively  decide  which  cases  merit  their  representation. 

It  is  beyond  argument  that  legal  services  programs  select  cases  which  fit  their 
ideological  agenda  and  reject  those  where  the  poor  client's  case  doesn't  fit  that 
agenda. 

Recently,  Rep.  Charies  H.  Taylor  (R-N.C.)  summed  up  the  bias  in  case  selection 
this  way: 

"Of  the  1.6  million  legal  matters  they  say  they  handled  last 
year,  at  our  request,  they  could  not  find  one  case  where 


they  helped  throw  a  drug  dealer  out  of  public  housing 
or  helped  protect  a  home  schooler.  They  have  never  stepped 
forward  to  help  on  the  moderate  or  conservative  front." 
The  Washington  Post,  June  1,  1996 


Aside  from  filing  lawsuits  which  fit  their  political  agenda,  legal  services  lawyers 
have  shown  their  bias  through  selective  lobbying,  campaigning  on  statewide 
referenda,  production  of  ideological  written  materials  and  assisting  in  the  organization 
of  like-minded  groups. 

Prior  to  its  funding  through  LSC  being  cut  by  Congress,  the  monthly  publication 
Clearinghouse  Review  routinely  carried  political  material  far  removed  from  day-to-day 
legal  services  issues.  In  its  pages,  one  could  find  attacks  on  the  legislative  rating 
system  used  by  the  National  Taxpayers  Union  and  similar  material  of  greater  interest 
to  political  ideologues  than  those  seeking  to  assist  the  poor. 

Moreover,  many  legal  services  lawyers  have  candidly  admitted  that  they  served 
in  an  ideological  cause.  One  of  the  more  colorful  legal  services  alumni,  talk  show  host 
Geraldo  Rivera,  wrote  in  his  autobiography.  Exposing  Myself,  that  his  legal  services 
program.  Community  Action  for  Legal  Services,  was  where  "the  federal  lawsuit  against 
New  Yoric's  anti-abortion  statute  was  conceived'  and  where  "mountains  of 
ideologically  motivated  litigation  was  prepared." 

Then,  as  now.  legal  services  programs  are  in  a  position  to  decide  which  cases 
will  be  taken.  The  poor  have  no  say.  As  long  as  activist  lawyers  continue  to  decide 
case  selection,  case  selection  will  be  biased. 

The  Newest  Legal  Services  Loophole:  "Interrelated  Organizations" 

The  new  restrictions  have  left  legal  services  activists  looking  for  new  ways  to 
continue  their  controversial  activities.  Using  a  variation  of  a  strategy  tried  in  the  1980s, 
grantees  are  seeking  to  evade  the  restrictions  by  setting  up  closely  affiliated  but  legally 
separate  entities.  A  1985  GAO  investigation  determined  that  closely  affiliated  groups 
engaged  in  activities  prohibited  to  LSC  grantees  and  that  the  relationships  between 
these  two  sets  of  groups  were  so  close  that  LSC  should  consider  them  one  group  for 
purposes  of  complying  with  the  restrictions.  (See:  U.S.  General  Accounting  Office, 
'The  Establishment  of  Alternative  Corporations  By  Selected  Legal  Services 
Corporation  Grant  Recipients,'  B-2021 16.  August  22.  1985) 

Growing  numbers  of  legal  services  programs  have  announced  that  they  will 
refuse  LSC  funds  because  of  the  restrictions  tied  to  the  1996  funds.  Foremost  among 
these  are  Community  Legal  Services  (CLS)  of  Philadelphia;  the  Legal  Aid  Society  of 
Santa  Clara.  California;  three  Washington  state  grantees;  and  Greater  Boston  Legal 
Services. 


For  those  programs  using  the  "interrelated  organization"  strategy,  the  plan  is 
simple:  the  original  LSC  grantees  continue  to  receive  bar  support,  private  funds,  and 
state  support  to  continue  the  newly  restricted  activities;  meanwhile,  the  newly  created 
organizations  will  apply  for  and  receive  LSC  funds  to  use  in  non-prohibited  cases. 
Many  of  the  new  groups  were  created  by  attorneys  affiliated  with  the  fomier  grantees. 

While  there  is  no  problem  with  former  LSC  grantees  wanting  to  turn  down  their 
LSC  grant  in  order  to  continue  the  types  of  political  advocacy  now  banned  with  LSC 
money,  the  close  affiliations  between  the  new  and  old  grantees  presents  obvious 
problems. 

Put  simply,  the  possibility  that  fonner  LSC  grantees  and  new  grantees  will  be 
working  closely  together,  possibly  sharing  office  space,  research  resources  and  even 
staff,  means  that,  once  again,  it  will  be  difficult  to  ascertain  whether  federal  funds  are 
being  misused. 

Early  signs  of  the  close  ties  between  former  and  current  grantees  are  already 
apparent: 

V  The  Philadelphia  Legal  Assistance  Center  was  formed  by  12  lawyers 
from  Community  Legal  Services  to  assume  CLS's  non-prohibited  cases, 

setting  up  shop  in  the  same  building  as  CLS.  {The  Legal  Intelligencer, 
January  30,  1996) 

V  Members  of  the  Legal  Aid  Society  of  Santa  Clara's  executive  committee 
opted  to  refuse  LSC  funds  and  set  up  a  new  organization  to  take  the 
funds.  In  an  unguarded  moment.  Legal  Aid  Society  Vice  President 
Elizabeth  Shi  veil  explained  the  tactic  this  way. 'If  f  Congress]  can  screw 
oeoDle  with  technicalities,  we  can  unscrew  them  with  technicalities. 
That's  why  we're  lawyers  and  not  social  workers.  Two  can  play  this 
game."  A  bar  publication  reported  that  many  poverty  lawyers  worried  that 
her  remarks  could  cause  trouble  with  Congress.  (See:  Carolyn 
Newburgh,  "Legal  Aid  Divides  to  Conquer,"  California  Lawyer,  February 
1996) 

A  top  LSC  staff  member,  Robert  Echols,  was  quoted  in  the  article  just  cited  as 
describing  the  rash  of  new  groups  as  a  perfectly  appropriate  approach. 

The  Legal  Services  Corporation  -  run  by  a  Clinton-appointed  board  and 
managed  by  senior-level  staff  with  strong  ties  to  the  groups  they  are  charged  with 
regulating  -  has  provided  guidance  to  its  programs  on  this  issue.  In  a  December  1995 
memo  to  its  field  programs  on  "Applicability  of  Restrictions  to  Interrelated 
Organizations,"  LSC  sets  forth  the  factors  to  be  considered  in  determining  whether  one 
group  controls  another,  thereby  subjecting  both  groups  to  the  new  restrictions.  Among 
the  eight  criteria  used  to  determine  control  are: 
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V  Any  overiap  of  officers,  directors,  or  managers; 

V  Contractual  and  financial  relationships; 

V  A  close  identity  of  interest;  and 

V  A  history  of  relationships  among  organizations. 

The  LSC  memo  pointed  out  that  any  detennination  as  to  whether  these  two 
groups  are  subject  to  common  control  would  consider  the  "totality  of  circumstances." 
with  the  "presence  or  absence  of  any  one  or  more  of  these  factors"  not  necessarily 
detenninative.  Translation:  LSC  staff,  with  close  ties  to  LSC  grantees,  will  be  the  sole 
judges  of  whether  two  groups  sharing  office  space,  staff,  and  other  resources  are 
subject  to  common  control,  and  therefore  to  the  new  restrictions. 

The  Legal  Services  Corporation  Board  and  senior  staff,  like  the  program 
lawyers  they  oversee,  are  on  record  as  vehemently  opposing  the  new  restrictions. 
Moreover,  only  LSC  has  jurisdiction  over  any  violation  which  enabled  LSC  resources 
to  be  used  for  restricted  purposes.  And  LSC  has  authority  to  define  what  is  an 
improper  relationship  between  two  closely  affiliated  groups.    Take  all  of  these  factors 
into  consideration  and  you  have  yet  another  textbook  example  of  how  legal  services 
lawyers  can  continue  their  longstanding  political  and  ideological  crusades  at 
taxpayers'  expense. 

From  the  very  beginning  of  the  legal  services  program,  every  attempt  at  reform 
has  failed.  The  basic  organizational  structure  of  LSC  makes  it  impervious  to  efforts  at 
reform,  a  fact  wisely  recognized  by  this  Subcommittee  when  it  passed  legislation  last 
year  fundamentally  changing  the  structure  of  the  federal  program  Unfortunately,  the 
plan  passed  by  this  Subcommittee  was  substantially  changed  in  full  committee 

In  conclusion,  the  reforms  have  not  worked. 

Legal  services  programs  stHI  get  their  annual  grant  automatically  -  regardless  of 
the  quality  or  quantity  of  their  service. 

Legal  services  programs  are  stiM  handling  drug-related  eviction  cases. 

Legal  services  programs  stlU  get  to  arbitrarily  decide  case  selection  -  and  do  so 
in  a  blatantly  biased  way. 

And  finally,  legal  services  programs  are  once  again  setting  up  a  shell  game 
using  interrelated  groups  so  Congress  and  the  public  will  not  be  able  to  tell  when 
taxpayers'  money  is  being  used  to  promote  the  program's  political  agenda. 
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EXHIBITS  ACCOMPANYING  THE  STATEMENT  OF 

KENNETH  F.  BOEHM,  CHAIRMAN, 

NATIONAL  LEGAL  AND  POLICY  CENTER 


I.  Documents  showing  the  recent  involvement  of  legal 
services  in  drug-related  public  housing  eviction  cases. 

"Eight  Tenants  Face  Evictions  From  City's  Public 
Housing,"  The  Buffalo  News,  May  25,  1996 

"Ruling  Likely  This  Summer  on  Evictions  Tied  to 
Second-Party  Crime,"  The  Buffalo  News,  June  15,  1996 

Letter  of  July  2,  1996  from  Lackawanna  Municipal 
Housing  Authority  Executive  Director  Charles  Barone, 
Jr.  to  National  Legal  and  Policy  Center  Chairman  Ken 
Boehm  stating  that  Neighborhood  Legal  Services  has 
tried  "to  block    the  Authority  in  its  efforts  to  clean 
up  the  drug  problems  that  our  Authority  is  faced 
with." 

II.  Legal  Services  Accountability  Project  Reports 

This  is  a  series  of  cases,  all  documented  with  citations 
to  the  original  source,  illustrating  many  of  the  abuses 
of  the  legal  services  program  funded  through  the  Legal 
Services  Corporation. 
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18TH  STORY  of  L«v«l  1  printed  in  rULL  format. 

Copyright  1996  The  Buffalo  Bew> 
The  Buffalo  Hewa 

May  25,  1996,  Saturday,  FIHAL  EDITIOH 

SBCTIOH:  LOCAL,   Pq.  SC 

LBRGTH:  326  words 

HBADLIHB:  KIOHT  TBHABTS  PACE  BVICTZON  FROM  CITY'S  PUBLIC  BOUSING 

BYLlHEi  TOM  BRMST;  Mews  Staff  Reporter 

BODY: 

Eight  tenanta  of  the  Lackawanna  Municipal  Houaing  Authority  face  eviction  for 
alleged  erimefl  coninitted  by  menibers  of  their  households  as  the  authority  tries 
to  rid  itself  of  drug  dealers. 

None  of  the  eight  heads  of  household  who  are  being  evicted  has  been  charged 
with  any  crimes,  and  none  of  those  who  have  been  charged  has  been  convicted.  But 
because  the  leases  are  in  their  names,  the  eight  tenants  —  all  women  -face 
eviction . 

The  action  'violates  their  presumption  of  innocence,'  said  attorney  David 
Jay,  who  represents  two  of  the  tenants. 

Dennis  NeOrath,  the  attorney  for  the  other  six,  said  the  authority  is 
'throwing  its  net  too  wide*  and  snaring  innocent  victims  as  well  as  suspects. 

But  LMBA  officials  said  they  are  acting  properly  and  protecting  the  rights  of 
law-abiding  tenants . 

Leases  that  have  been  in  effect  for  two  years  clearly  state  that  the  tenant, 
members  of  the  tenant '  s  household  or.  visitors  are  prohibited  from  illegal 
activities,  and  it  ia  the  tenant's  responsibility  if  they  cause  problems, 
according  to  Oscar  Smukler,  LMHA  attorney. 

•And  what  about  the  rights  of  the  other  tenants?'  asked  Charles  Barone, 
executive  director.  'They  have  the  right  to  privacy  and  to  not  have  people 
pounding  on  the  doors  at  2  a.m.  looking  for  drugs. " 

Because  the  eviction  proceeding  is  a  civil,  not  a  criminal,  process,  the 
authority  c<m  evict  the  tenants  even  though  there  has  been  no  criminal 
conviction,  Smukler  said. 

President  Clinton's  recent  statement  concerning  a  'one-strike-and-you' re-out* 
policy  for  residents  of  public  housing  basically  was  to  reinforce  an  existing 
policy,  Barone  said. 

HcGrath,  an  attorney  for  Meiqhborhood  Legal  Services  %>ho  has  represented 
numerous  clients  of  the  Buffalo  Municipal  Housing  Authority,  said  the  Lackawanna 
authority  is  violating  federal  law  by  not  following  proper  eviction  procedures. 


Not  so,  said  Smukler  and  Barone,  adding  that  authorities  operate  by  different 
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IITB  STORY  of  Level  1  printed  in  FULL  fozinat. 

Copyright  1996  The  Buffalo  News 
The  Buffalo  Metre 

June  15,  1996,  Saturday,  FINAL  XDITIOH 

SECTION:  LOCAL,  Pg.  5C 

LENGTH:  308  words 

HEADLINE :  RULING  LIKELY  THIS  SUMMER  ON  EVICTIONS  TIED  TO; 
SECOND-PARTY  CRIME 

BYLINE:  TOM  ERNST;  News  Staff  Reporter 

BODY: 

A  Lackawanna  judge  is  expected  to  rule  sometiioe  this  sumner  on  an  attempt  by 
the  city's  Municipal  Housing  Authority  to  evict  eight  households  because  of 
alleged  criminal  activity  by  one  menber  of  each  household. 

City  Court  Judge  David  B.  Hernnann  Jr.  Friday  reserved  decision  in  three 
cases  and  adjourned  the  other  five  until  11  a.m.  June  28. 

Attorneys  will  then  be  given  additional  time  to  submit  further  written 
arguments  before  Herrmann  rules  whether  the  eight  can  be  evicted.  Seven  of  the 
cases  involve  alleged  drug  sales,  and  the  eighth  concerns  a  homicide. 

None  of  the  defendants  has  been  convicted. 

Lackawanna  Detective  Paul  Sojda  testified  under  questioning  by  Housing 
Authority  attorney  Oscar  Smukler  about  finding  a  loaded  .38-caliber  revolver  in 
the  home  of  the  estranged  wife  of  Marvin  "Kenny*  Barber. 

Be  said  Buffalo  police  identified  it  as  the  weapon  used  in  the  April  12 
slaying  of  Calvin  Crippen  in  the  All  Day-All  Night  Day  Care  Center,  operated  on 
Hazelwood  Avenue  by  Barber's  family.  Crippen  s  body,  wrapped  in  blankets,  was 
found  April  13  hidden  among  some  street  barriers  on  a  dead-end  street  in 
Lackawanna. 

Linda  Barber,  who  faces  eviction  along  with  her  four  children,  claims  that 
her  husband  moved  out  five  years  ago  and  was  only  back  to  visit  the  children. 
Bcwever,  Sojda  said  he  has  seen  Barber  at  and  near  the  heme  on  many  occasions. 

Defense  attorney  Dennis  M.  McOrath  sought  dismissal  of  the  eviction  action  on 
procedural  grounds. 

The  other  two  cases  argued  Friday  in  court  involve  alleged  drug  sales . 

Defense  attorney  David  Jay  questioned  «ihether  Teresa  Lewis  knew  about  her 
brother  Robert's  activities  and  whether  Mary  Martin's  son,  Willie,  was  still 
part  of  the  household  at  the  time  of  his  arrest.  Both  men  were  picked  up  in 
April  as  part  of  a  large  roundup  of  suspected  drug  dealers. 
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Mr.  Kenneth  Boehm,  Chairman 
National  Legal  and  Policy  Center 
8321  Old  Courthouse  Road  •  Suite  270 
Vienna,  VA  22182 

Dear  Mr.  Boehm 

Per  our  conversation  on  7/1/%,  please  find  enclosed  material  regarding 
Congressman  George  Gekas  and  the  House  Panel  hearings  on  controversial  legal 


Relative  to  these  issues  under  scrutiny,  our  Authority  was  the  focus  of  a  bona 
fide  drug  raid  (with  warrants)  conducted  by  New  York  State  Police  and  the 
Lackawarma  Police  Department  on  or  about  April  1. 19%.  The  following  week  the 
Lackawanna  Policy  Department  conducted  an  additional  raid  with  search  warrants 
obtained  from  Lackawanna  Qty  Court. 

As  you  can  see  from  the  enclosed  iixformation,  the  Neighborhood  Legal 
Services  along  with  the  A.C.L.U  are  representing  some  of  the  persons  involved  in 
the  raid  and  have  continually  tried  to  block  the  Authority  in  its  efforts  to  clean  up 
the  drug  problems  that  our  Authority  is  faced  with.  The  Lackawanna  Municipal 
Housing  Authority  has  conducted  itself  in  a  proper  manner  to  get  rid  of  these 
undesirable  residents  that  undermines  other  tenants  rights  to  drug-free,  peaceful 
and  healthy  environment  to  raise  their  families. 

Also  as  evidenced  by  the  enclosed  materials,  it  is  apparent  that  our  Authority 
will  end  up  being  in  court  for  most  of  this  summer.  Obviously  something  must  be 
done  to  deter  these  organizations  from  interfering  with  due  process.  Please  be  aware 
that  98%  of  the  respectable  residents  that  live  here  are  having  their  rights  violated 
while  the  criminal  element  is  being  catered  to. 

If  our  Authority  can  be  of  any  assistance  in  this  matter,  both  our  Housing 
Attorney  and  myself  would  be  available  to  appear  before  Congressman  Gekas  or  the 
committee  at  anytime  to  give  testimony  that  could  be  helpful  to  our  mutual 
objectives. 

Sincerely, 

Lackawanna  Municipal  Housing  Authority 


Charles  Barone,  Jr.,  P.H.M. 
Executive  Director 

1  35  octoH  street  •  lackawBnoa.  new  york  1  42 1  8-2338  •{716)  333-255 1  •  FAX:  (7 1  6)  B23-aa  1  B 
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YOUR  TAX  DOLLARS  AT  WORK 

From  time  lo  time,  NLPC  will  refxwt  on  the  activities)  at  grantees  o»  the  Ufial  Scrvicts  Corporation  (LSO,  which 
receives  $415  million  in  (edefal  funds.  These  examples  are  drawn  horn  the  testimony  of  NLPC  Chairman  Kenneth  F.  Dochm 
before  the  Subcommittee  on  Commcrcul  and  Administrative  Law  of  the  House  ludiciary  Committee  on  Junv  15. 1993.  A  copy 
of  the  complete  testimony  may  be  obuined  by  calling  the  number  bdow. 

Family  Lom*  Heme  Thanks  lo  Legal  Services-  Idaho-   *Leland  and  Karla  Swenson  say  they've  told  thar  home  to  gel 
money  to  fight  the  Ogala  Sioiu  Tribes's  effort  to  Ukc  their  adopted  son.  4.  The  tribe  opposes  ilic  adoption  because  the  boy, 
who  has  been  with  the  Swenaons  since  he  was  a  day  old,  is  haU-Sioux.  The  Sioux  are  represented  by  the  tax-supported  Idaho 
Legal  Services. 

USA  TODAY.  December  16. 1993 

Legal  Services  Ctanlec  Opposes  Free  Speech  of  People  Opposed  lo  Housing  for  Drug  Addicts  in  Their 
Neighborhood-  San  Francisci>-  A  group  of  citizens  opposed  the  esublishment  of  housing  in  their  neighborhood  for 
recovering  drug  addicts  and  and  the  mentally  ill,  suting  that  the  building  and  staff  were  insufficieni  for  these  purposes.  The 
citizens  «vere  subjected  to  a  HUD  investigation  and  attacked  in  the  press  by  an  attorney  with  the  National  Center  for  Youth 
Law,  a  grantee  of  LSC.  The  attorney  stated.The  law  has  recognized  that  there  is  harm  when  somebody  makes  statements  thai 
remit  in  the  denial  of  housing  to  a  piuttirted  dass.* 

The  San  Francisco  Chronicle.  July  26. 1994 

House  Passes  Bill  (412  •  0)  RcquitiDg  That  CriminaU  Give  Restitution  to  Their  Victims;  The  Only  Croup  Opposed 
is  The  NaUenal  Legal  Aid  and  Defender  Assodalien-  Washington-  After  the  House  passed  a  bUI  by  a  vote  of  432  to  0 
requiring  criminals  to  pay  compensstion  to  their  victinu,  only  one  group  opposed  the  bill,  the  National  Legal  Aid  and 
Defender  Association  (NLADA).  NLADA  represents  legal  services  lawyers  as  well  as  public  defenders.  It  receives  substantial 
funding  from  LSC  grantees  in  the  form  of  dues  and  a  former  top  official  of  NLADA  is  currently  Vice  President  of  LSCA 
spokesman  for  NLADA  questioned  the  constitutionality  of  the  bill  and  said  his  group  was  the  only  one  complaming  about  it 
because  'it's  aimed  at  the  indigent.* 

ThgNt>vYgrtiTiin«.  F*  8,  i995 

Lawyers  Report  Pomogtaphy  at  Legal  Aid  Office  and  Get  Fired  By  Legal  Services  Program  for  Reporting  It 
Springfield,  MO-  T%»o  legal  services  atfomeys  at  Legal  Aid  of  Southwest  Missouri  (LSC  grantee)  scardied  the  the  LASM  office, 
suspecting  that  the  program's  executive  director  was  abusing  his  expense  account.  They  found  homemade  pornographic 
movies  which  appeared  to  have  been  shot  in  the  legal  aid  office  itself  as  well  as  handwritten  movie  outlines,  editing 
instrtKtions  and  other  pornographic  materials.  The  two  attorneys  suspected  the  videos  were  made  with  a  legal  services  video 
camera  the  executive  director  kept  at  his  home.  The  attorneys  who  reported  the  pornography  were  both  fired  by  the  legal 
seivice  program  while  the  executive  directxn-  merely  received  a  one-day  suspension.  A  county  prosecutor.  Dancll  Moore. 
Slated,  IWe  have  a  right  as  taxpayers  to  be  concerned. '  and  "I'm  puzzled  about  why  no  senous  action  was  taken  by  the  Lpgal 
Aid  board  and  ivhy  there's  such  a  hesitancy  to  be  public  about  what's  going  on." 

a.  L<nii»  Fwl-Pl?WKh.  December  12.  1993 

Ceeigia  Legal  Services  Files  Pdilian  le  Cct  Double  Murderer  Sel  Free  From  MenUl  HespiUl-  LaCrangc,  CA  • 
David  Nagel,  a  criminal  wHh  a  long  history  of  anti-social  behavior"  and  a  criminal  record  to  match,  had  murdered  his 
grandparents  because  they  refused  to  give  him  their  car  keys.  He  served  13  years  in  »  maximum  secunly  mental  hospital. 
Represented  by  an  LSC  grantee,  Georgia  Legal  Services,  legal  attempts  lo  free  Nagcl  tailed  in  the  Georgia  courts  and  then 
in  the  U5.  District  Court. 

■12,1994 


Califeraia  Legal  Services  Program  Lobbies  Against  Prop  187-  "Ahhuugh  Prop  187  ha^  struck  a  chord,  it's  not  guing  to  do 
the  trick.'  said  Claudia  SmHh,  a  lawyer  with  the  California  Rural  Legal  Assistance  Program  "It's  |usl  a  question  of  whether  we 
have  the  time  or  the  resources  to  lay  Prop  187  bare* 

8321  Old  Courthouss  Road  •  Suit*  270  •  Vtenna.  VA  22182  •  703^^7-3088  •  tax  703-448-8341 
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BEWARE  OF  LSC  STATISTICS! 

Advocates  of  coniinued  federal  funding  for  the  S4 1 S  million  legal  services  program  arc  dung  a  series  of  suusucs  in 
defense  of  Ihe  progiam.  Tlicse  sutisucs  mus«  be  taken  with  a  grain  of  salt  for  the  reasons  sated  below.  This  information  li 
taken  from  the  tesunKNiy  of  NLPC  l>resident  Kenneth  F.  Boehm  before  the  House  Judiciary  Subcommittee  on  Commercial 
and  Administrative  Law  on  June  15.  1995.  A  copy  of  Boehm's  complete  testimony  may  be  obtained  by  calling  the  number 
below.  Here  are  the  statistics  cited  by  LSC  defenders: 

•-  "Legal  services  pnigrBBS  wid  S5  %  of  their  cases." 

Comment:  There  are  no  reliable  statistics  whatsoever  on  the  percentage  of  cases  won  by  programs.  LSC  docs  not 
collect  such  information,  has  no  deTinition  as  to  how  to  calculate  what  a  win  is  in  a  case  with  multiple  issues,  ami  would  huvc 
no  way  to  verify  the  statistics  if  it  did  collect  them  because  client  Tiles  are  arc  not  available  for  inspection. 

•■  '^ince  1981,  LSC's  budset  has  only  gone  up  (insert  small  Dumber  and  %  htn]" 

Comment:  As  anyone  who  ever  took  Statistics  101  knows,  your  percentage  of  increase  is  dependent  on  which  base 
year  you  pick.  LSC  proponents  invariably  pkk  1981  because  it  was  a  high  water  mark  in  appropriouons  and  thus  gives  the 
lowest  increase  figure.  If  they  picked  1977  or  1982  as  a  base  year,  the  increase  would  be  dramatically  higher.  Cnucs.  of 
course,  can  play  the  same  game  by  picking  the  first  year  of  the  pcogram  in  order  to  show  skyrocketing  pcrceniagc  uicrcascs. 

«-  >H>nly  20%  oftbclcgal  needs  oTUic  poor  arc  being  met." 

CommenL  Low  figures  such  as  20%  invariably  come  from  bar-sponsored  needs  surveys  which  typically  use 
questionable  devices  to  calculate  "unperceived  legal  needs."  Answering  affirmatively  about  a  roach  problem  in  your  apon- 
ment  or  as  to  whether  you've  had  a  dispute  with  a  store,  can  be  inteipreted  as  an  "unperceived  legal  need."  When  these 
ijuestions  designed  to  inflaie  legal  needs  are  stripped  out  and  more  tealistk:  standards  are  used,  the  needs  figure  drops  like  a 


<v  "Legal  services  prttgranis  handle  1.6  million  eases  a  year." 

Comment:  The  weasel  word  here  is  "cases."  A  huge  pcrcenuge  of  what  are  considered  cases  arc  fairly  guick 
provisions  of  advice  or  brief  service.  Past  experience  with  this  issue  shows  that  some  programs  have  a  tendency  to  over 
count,  double  count,  and  use  die  most  cursory  contact  as  a  case. 

v  The  legal  services  program  has  only  3%  of  its  budget  go  to  administrative  costs." 

CommenL  This  can  be  very  misleading  without  some  explanation.  While  the  Management  &  Admmistration  line  of 
the  LSC  budget  (the  amount  to  tun  the  LSC  staff  and  headquarters)  has  typically  been  in  the  3%  -  4%  range,  then:  an:  pk»ily 
of  administrative  costs  in  field  programs,  national  support  cenien  and  other  components  of  the  legal  services  system.  While 
LSC  has  claimed  dial  97%  goes  directly  to  providing  legal  services  to  the  poor  through  local  programs,  even  this  is  not  inic 
in  that  national  support  centers  are  neither  kxal  nor  are  they  primarily  engaged  in  providing  direct  representation  to  the  poor. 

*'  "Legal  services  prograins  provide  jnst  2000  divorces  a  year." 

Comment:  This  piece  of  misinformation  is  off  by  a  counuy  mile.  It  was  first  seen  in  a  kibbying  packet  being 
distributed  this  year  by  the  American  Bar  Association.  The  actual  figure  is  ctoser  to  200.000.  a  figure  confirmed  by  LSC  in  a 
hearing  before  the  House  Appropriations  Subcommiuee  in  May.  1995. 

••  "Legal  services  programs  turn  away  [fdl  in  big  number  here]  for  each  case  they  take." 

Comment:  Ttx  fact  is  there  is  no  legal  or  regulatory  requirement  for  maintaining  any  kind  of  verifiable  statisiics  on 
the  numbers  of  potential  clients  declined  for  each  one  accepted.  Most  such  numbers  turn  out  to  be  rough  guesses  with 
nodiing  approaching  cnulibility.  A  clear  example  of  this  occurred  at  the  LSC  reauthorization  hearing  betorc  this  Subcommit- 
tee on  May  16. 1995.  Deputy  Attorney  General  Jamie  CorcUck  staled  that  the  Washington.  DC  legal  services  progiam  she 
was  associated  with  turned  away  a  large  number,  which  she  stated,  for  each  case  taken.  A  Member  asked  what  Ihe  basis  of 
those  statistics  were.  After  checking  with  colleagues,  she  had  to  stale  that  the  basis  was  an  estimate  made  by  the  rcccpliontsi. 

8321  Old  Courthouse  Road  •  Suite  270  •  Vienna,  VA  •  703-H47-3088  •  fax  703-448-ti341 
Kenneth  F.  Boehm,  Chairman  •  Peter  T.  Flaherty,  President 
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LEGAL  SERVICES  AIDS  ILLEGAL  IMMIGRATION 

One  of  the  major  reasons  the  United  States  has  a  serious  illegal  immigrabon  problem  is  because  the  Legal  Services 
Corporation  funds  iL  For  years,  the  legal  services  program  has  fought  to  secure  essential  services,  such  as  health  caa-  and 
educabon,  for  illegal  aUens.  Legal  services  attorneys  are  consuntly  taking  state  governments  and  federal  agcnaes  to  court  tor 
opposing  assistance  for  undocumented  immigrants  and  trying  to  keep  illegal  aliens  out; 

Legal  Services  tries  to  get  Medicaid  for  Illegals 

The  National  Immigration  Law  Center,  a  major  LSC  support  center,  sued  the  stale  of  California  for  adophnp  a  law 
that  requires  those  seeking  emergency  services  under  Medicaid  to  disclose  their  immigration  sutus.  Legal  services  attorneys 
contended  that  the  law  should  be  struck  down  because  it  would  deter  undocumented  immigrants  from  seeking  emergency 
services.  Fortunately,  the  California  Supreme  Court  rejected  this  incredible  argument  However,  legal  services  plans  to  Ukc 
the  case  all  the  way  to  the  US  Supreme  Court 

For  More  Information,  see  SNA  Health  Care  Daily.  December  30, 1994 

Legal  Services  Denounce*  Expulsion  of  Mexicans  Illegally  Attending  US  Schools 

When  school  offidals  in  California's  Mountain  Empire  District,  on  the  Mexican  border,  expelled  hundreds  of  Mexi- 
cans illegally  attending  school  there,  California  Rural  Legal  Assistance  immediately  denounced  the  action.  They  accused  state 
legislator  Jan  Goldsmith,  who  blew  the  whistle  on  the  practice,  of  fomenting  an  anb-Hispanic  "witch  hunt."  The  students 
involved,  which  included  both  Mexican  and  US  dbzens,  lived  in  the  nearby  Mexican  town  of  Tecate.  Students,  regardless  of 
ftatioitality,  can  only  attend  schools  in  another  disbict  If  they  pay  $3000  tuibon.  Although  the  expulsions  saved  taxpayers  $1 
million,  it  is  estimated  that  the  potential  cost  of  this  fraud  along  the  border  could  be  as  high  as  S29  million. 

SeeWflshijigton  Times.  May  22, 1994 

Suppocu  Federal  Disaster  Relief  for  Illegals 

When  Coitgress  inserted  a  stipulation  into  the  S9  billion  earthquake  iclief  bill  last  year  prohibiting  non-emergency  aid 
from  going  to  illegal  alieits,  legal  services  condemned  the  acbon.  The  amendment  denied  illegals  access  to  home  repair  loans, 
disaster  grants  and  HUD  housing  assistance  but  still  allowed  them  to  collect  emergency  food  and  clothing.  The  National 
Immigration  Law  Center  criticized  this  sensible  measure  because  it  would  only  discourage  illegal  aliens  from  seeking  aid. 

SeeTTie  Oiic*^  Tribune.  F^>ruary  9, 1994 

Sues  INS  forTiying  to  Enforce  Immigration  Laws 

Exploiting  every  opportunity  to  counter  efforts  at  controlling  illegal  inrunigration,  legal  services  sued  the  INS  for 
trying  to  improve  its  enforcement  of  immigration  laws.  In  1993,  the  INS  ordered  all  resident  aliens  to  renew  green  cards 
issued  before  1978  by  paying  a  $70  fee.  The  replacement  program  was  part  of  the  agency's  effort  to  end  widespread  document 
fraud  that  had  seriously  weakened  the  1986  federal  law  prohibiting  the  hiring  of  illegals.  Legal  services  attorneys  tried  to 
sink  the  plan  by  claiming  the  S70  fee  was  too  much. 

SeeTTie  Los  Angdts  Times,  November  6, 1993 

Supports  Political  Asylum  for  Homosexuals 

Watch  Out!  Legal  services  may  be  gearing  up  to  force  the  US  govenunent  to  admit  homosexuals  on  the  basis  that 
they  are  a  persecuted  social  group.  In  1994,  the  Immigration  and  Naturalization  Service  granted  asylum  to  a  Mexican  homo- 
sextial  because  his  sexual  orientation  put  his  life  in  danger  in  his  home  counby.  The  National  Immigrabon  Law  Center  called 
it  an  "important  precedenr  in  the  campaign  to  accord  sexual  orientabon  asylum  status. 

SeeTTie  Houston  Chronicte.  March  25, 1994 

8321  Old  Courthouse  Road  •  Suite  270  •  Vienna,  V  A  •  703-«47-308«  •  fax  703-448-8341 
Keiuieth  F.  Bochm,  Chairman  •  Peter  T.  Flaherty,  President  •  John  K.  Carlisle,  Policy  Analyst 
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LEGAL  SERVICES  VS.  THE  FAMILY 

The  Tword  of  federally  funded  Legal  Services  on  social  issue  litigation  reveals  a  program  that  is  profoundly  hostile  to  U 
most  basic  of  family  values.  This  hostility  is  especially  apparent  in  the  program's  aggressive  advocacy  of  abortion,  support  tor 
homosexual  rights,  opposition  to  parental  authority  and  a  general  disdain  for  the  traditional  family  unit. 

Overtoms  Calif  omia  Parental  Consent  Law 

■  In  1994,  the  Nabonal  Center  for  Youth  Law  (NCYL),  a  maior  grantee  of  the  Legal  Services  Corporation,  played  a  pivou: 
role  in  overturning  California's  parental  consent  law.  Approved  by  the  Governor  and  legislature  in  1987,  the  law  required  a 
teenager  to  seek  the  approval  of  a  psarent  or  a  juvenile  court  judge  before  getting  an  abortion.  Working  with  the  American  Civil 
Liberties  Union  and  a  private  law  firm,  the  NCYL  argued  that  the  law  infringed  on  a  teenager's  autonomy,  and  was  unncccssir 
anyway  because  allowing  minors  to  get  abortions  without  parental  consent  does  not  adversely  affect  tamilv  ties.  Furthermori.-. 
they  argued  that  there  was  no  evidence  that  "abortions  were  harmful  physically  or  psychologically  to  the  teens." 
For  More  Information,  see  The  Recorder.  July  5  and  Dec  16, 1994 

Legal  Services  Giantee  Forces  Couple  to  Sell  Home 

One  of  the  most  outrageous  displays  of  legal  services'  hostility  to  the  family  is  the  attempt  by  the  Idaho  Legal  Aid  Soac; 
(ILAS)  to  lake  a  four-year-old  child  away  from  his  legal  parents.  Karla  and  Lelaiwl  Swenson  adopted  a  half-Sioux  boy  when  he 
was  one-day  old  and  had  been  raising  him  on  their  Idaho  dairy  farm  when  the  ILAS  charged  in  claiming  the  boy  should  live  wit 
his  Indian  relatives.  Neither  the  natural  father  nor  the  mother  seek  custody.  However,  the  ILAS,  representing  the  natural  father' 
Indian  sister,  asserts  an  Indian  tribe's  efforts  to  preserve  its  cultural  integrity  takes  precedence  over  the  best  interests  of  the  yout 
Experts  argue  that  placing  tt>e  child  with  a  new  family  after  four  years  with  the  only  parents  he  has  ever  known  would  be  tragic 
for  the  youth.  Thanks  to  the  ILAS,  the  Swensons  recently  sold  their  home  to  continue  the  fight  in  court 

Sec  The  DaUas  Morning  News.  Oct  31, 1993,  and  USA  Today.  Dec.  16, 1993 

Defender  of  Rapist  in  Parental  Rights  Cast 

Lehigh  Valley  Legal  Services  of  Pennsylvania  recently  tried  to  give  a  teenage  rapist  custody  of  a  child  he  fathered  by  hi:- 
rape  of  a  13-year-old.  Legal  services  attorneys  argued  the  case  even  though  a  psychologist  concluded  he  would  endanger  tin-  chi 
if  given  such  lights.  Nevertheless,  they  tried  to  argue  that  termination  of  the  criminal's  parental  rights  was  unconstitutional  on  ti 
grounds  that  rape  is  not  defined  in  the  adoption  act 

See  The  Morning  Call  (Allentown),  March  2, 1995 

Criticizes  Parent-Requested  Drug  Searches 

The  National  Center  For  Youth  Law  attacked  some  Idaho  parents  for  inviting  police  into  their  homes  to  search  for  drug> 
they  suspected  their  childnm  of  using.  The  innovative  program  is  completely  voluntary  and  the  police  do  not  make  an  arrest 
unless  they  find  especially  dangerous  drugs  or  large  amounts.  Yet  all  legal  services  could  do  was  admonish  bereaved  partmts  for 
trying  to  save  their  children. 

See  The  Idaho  Statesman.  April  3, 1995 

Homosexual  Advocacy 

In  1989,  attorneys  from  the  Legal  Aid  Society  of  New  York,  an  LSC  grantee,  successfully  argued  that  a  "gay  life"  partner 
should  have  the  same  right  as  a  spouse  to  remain  in  a  rent-controlled  apartment  after  the  tenant's  death.  In  that  case,  the  New 
York  State  Supreme  Court  basically  recognized  homosexual  couples  as  the  legal  and  moral  equivalent  of  the  traditional  family. 

See  Braschi  v.  Stahl  Associates,  1 989  WL  73109  (NY  1 989) 

Supports  Public  Housing  for  Unwed  Minors 

In  1993,  Central  Pennsylvania  Legal  Services  sued  a  public  housing  authority  because  tlie  aulhonty  refused  to  lease  a  uni 
to  a  16-year-old  girl.  Lawyers  tried  lo  argue  that  unwed  minors  have  a  right  to  public  housing  because  they  meet  the  HUD 
admission  criteria  of  being  an  offidal  "category  of  eligible  applicants."  In  other  words,  because  there  is  a  group  of  unwed  minors 
any  unwed  minor  is  automatically  entitled  to  taxpayer-subsidized  housing. 

See  Rodriquez  v.  Reading  Housing  Authority,  8F.  3d  961  Or.  1993 
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Legal  Services  Contributes  to  Public  Housing  Woes 

Infested  wilh  dnigs,  cnme  and  broken  homes,  the  Depmtmenl  of  Housing  and  Urban  Developmenls  system  of  public  housinK  i> 
the  most  vUible  symbol  of  the  failed  wel/aie  sute.  Amazingly,  the  federally-funded  legal  services  program  is  a  ma^>r  reason  whv.  Legal 
services  lawyers  are  constantly  trying  to  prevent  housing  authorities  and  tenant  groups  from  evicting  drug  offenders  and  otlwrr  disruptivi 
individuals.  Ironically,  this  has  created  a  situation  all  over  the  country  where  legal  services  is  fighting  the  very  people  they  art;  supposed  u 


Georgia  Legal  Servica  tried  to  prevent  the  Macon  Housmg  Authority  from  evicting  Tina  Burke  for  using  her  apartment  to  deal 
drugs.  There  was  no  doubt  about  Burke's  illegal  activity.  Her  apartment  was  surrounded  by  gangs  of  young  men,  lookouts  and  car>  con- 
stantly pulling  up  to  nuke  transactions.  Law  enforcement  officials  even  conducted  a  careful  surveillance  of  the  residence  which  cle-irlv 
showed  Burke  participating  in  drug  deals.  Despite  this  overwhelming  evidence,  legal  services  Uwyers  vigorously  opposed  her  eviction  on 
the  grounds  that  she  was  ignorant  of  the  activity  going  on  ui  her  house. 

In  another  Macon  case,  tenant  Shon  Scott  «vas  arrested  after  leaving  a  crack  house  two  blocks  from  his  residence.  He  was  charged 
with  possession  of  33  pieces  of  crack  cocaine  with  intent  to  distribute.  Scott  pled  guilty  Incredibly,  Georgia  Legal  Services  argued  that  Scot; 
activity  did  not  violate  the  terms  of  the  lease  because  the  Ulegal  activity  did  not  take  pUce  on  public  housing  property 

These  are  but  a  few  examples  of  the  dozens  of  eviction  cases  Georgia  Legal  Services  handled  involving  the  Macon  Housing  Auilu-- 
ity.  Legal  services  lost  aU  but  one.  However,  because  of  legal  services  delaying  tactics  the  Authority's  annual  legal  bill  has  soared  from 

$10X100  to  swxxn. 

For  Further  Information,  see  the  Congressional  Testimony  of  John  Hisoox.  Executive  Director  of  the  Macon  Housmg  Authonty 
House  Committee  on  the  Judiciary;  Subcommittee  on  Commercial  and  Administrative  Law,  June  15, 1995. 

PhtUddphia 

The  Philadelphia  Housing  Authonty  attempted  to  evict  a  woman  who  was  dealing  drugs  and  extorting  money  from  other  ienant> 
Legal  services  filed  a  civil  rights  suit  on  her  behalf  even  though  legal  services  was  informed  that  the  F.B.I  was  investigating  her  criminal 
activity.  Legal  services  won  the  suit  on  the  grounds  that  the  PHA  did  not  give  her  adequate  notice  of  the  charges.  Legal  services,  lawyers 
ISSJOOinlegalfees. 


From  1994  to  the  present,  the  PHA  has  paid  a  total  of  S194,281  in  fees  to  legal  services.  On  average,  legal  services  attorneys  are  pan 
at  a  rate  of  $150  per  hour.  Federal  District  Court  Judges  presidmg  in  these  cases  have  repeatedly  expressed  concern  that  legal  services  is 
charging  exoithtant  rates  for  routine  cases.  In  fact,  most  of  the  cases  belong  in  state  court  but  legal  services  brings  the  cases  to  fcdiral  court  i 
order  to  collect  the  fees. 

See  the  Congressional  Testimony  of  Michael  Pileggi,  Counsel  for  the  Philadelphia  Housing  Authonty,  June  15, 1995 


The  Northsidc  Tenants  Reorganization  (NTR),  a  tenant-managed  housing  complex  in  Pittsburgh,  is  locked  in  a  bitter  feud  with 
Neighborhood  Legal  Services  (fvfLS).  Angry  tenants  say  that  soon  after  they  took  over  on-site  management  of  their  complex  in  1983,  NLS 
attorneys  began  fighting  all  their  attempts  to  evict  vandals,  drug  dealers  and  other  violent  tenants.  To  avert  a  clash,  NTK  and  the  NLS 
reached  an  agreement  whereby  legal  services  would  stop  defending  such  tcnanu.  However,  says  Harriet  Hcnson,  Executive  Director  of  W. 
NLS  immediately  broke  the  agreement.  Thanks  to  NLS's  interminable  appeals,  it  can  take  as  long  as  two  years  to  evict  a  problem  tenant. 

See  Congressional  Testimony  of  Harriel  Henson,  June  15  1995  and  Pittsburgh  I'ost-Cazctlc.  Nov.  19 1994 , 
New  York  Cily 

Fed  up  with  soaring  crime  and  rampant  drugs  in  their  neighborhoods.  New  York  City's  pubbc  housing  tenant  associations  gave 
strong  support  to  the  Housing  Authority's  new  eviction  plan.  Currently,  it  can  ukv  as  long  as  thrw  years  to  i-vict  problem  tenants  like  drug 
dealers.  Under  the  streamlined  plan,  the  eviction  process  could  be  reduced  to  3  or  4  monllis  The  Legal  Aid  Soaely  of  New  York  denoiincoi 
the  move  saying  the  eviction  plan  would  violate  the  rights  of  tenanU.  How  about  the  rights  of  law-abiding  tenants?  They  complain  they  can 
tit  out  at  night,  let  their  children  play  after  dark  or  visit  someone  in  their  own  building  All  legal  service  could  say  was  that  people  are  no 
more  victimUEed  by  crime  today  than  they  were  25  years  ago. 

Sa>  The  New  York  Times.  August  15. 1994 
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No  Friend  of  the  Farmer 

s  may  be  the  envy  of  Ihe  world  but  not  to  the  fedeially-hinded  legal  scrvicw  profnm  All  over  the  nation, 
legal  services  lawyers  are  engaged  in  a  systematic  campaign  to  siphon  millions  of  dollars  from  small  family  farmers  and  run  manv 
right  out  of  business  in  the  process.  The  rationale  for  this  outrageous  treatment  is  supposedly  to  improve  the  workjn(i  condmons  of 
migrant  workers.  Ho%wever,  the  reaUty  is  one  of  unscrupulous  and  opportunistic  lawyers  exploiting  farmers  and  even  migrants  to 
hirther  their  political  agenda,  costing  farmers  millions  in  lost  productivity  and  migrants  thousands  of  lost  jobs. 

Ohio 

The  Advocates  for  Basic  Legal  Equabty  (ABLE),.a  grantee  of  the  Legal  Services  Corporation  (LSO,  sued  an  Ohio  tarmcr  lor  ,i 
litany  of  migrant  labor  law  violations.  The  farmer  was  forced  to  spend  $14,000  to  refute  what  lumed  out  to  be  largely  basclc>»  chargo 
His  only  infraction  was  for  failing  to  show  the  piece  rale  work  on  some  employees  check  stubs  Nobody  was  underpaid.  In  lact,  the 
large  majority  of  employees  were  paid  2  to  3  times  the  minimum  wage.  Furthermore,  the  farmer  had  close  relations  with  many  of  the 
workers,  some  of  whom  had  been  «vorking  for  him  for  20  years.  For  these  and  other  reasons,  half  of  the  original  plaintiffs  dropped  off 
the  lawsuit.  When  the  farmer  asked  one  employee  why  he  was  on  Ihe  suit,  Ihe  shocked  employee  said  he  didni  even  know  he  was  a 
plainHff.  It  seems  the  ABLE  lawyer  would  deceive  the  workers  into  the  suit  by  helpuig  them  get  food  stamps.  This  gave  him  the  po%»CT 
of  attorney  which  he  would  then  use  to  include  them  in  the  lawsuit  without  their  knowledge 

For  more  Information,  see  Congressional  Testimony  of  Libby  Whitley.  House  Judiciary  Committee.  Subcommittee  on  Com- 
mercial and  Administrative  Law.  June  15, 1995 

Maryland 

A  former  employee  of  the  LSC-funded  Matyland  Legal  Aid  Bureau  says  that  Gregory  Schell,  a  Legal  Aid  lawyer,  was  so  inicni 
upon  smng  fanners  that  he  made  it  a  policy  of  keeping  them  ignorant  of  the  law.  Beatrice  Rivera  said  Schell  actually  chastised  her  oncv 
because  she  met  with  farmers  to  educate  them  on  housing  requirements  for  their  migrant  workers.  Rivera  felt  she  was  giving  growers  a 
chance  to  correct  problems  and  give  immediate  assistance  to  workers.  Schell  said  all  she  did  was  prevent  him  from  filing  fulurv:  suns 
In  another  case,  Rivera  informed  Schell  that  a  fanner  was  making  improvements  in  migrant  housing  following  recommendations  she- 
made  on  a  firior  visit.  Schell  told  her  to  file  a  complaint  immediately  before  he  could  finish  the  repairs.  Even  more  shocking  is  Kivcra  » 
account  r?  how  an  associate  of  Schell's  would  visit  workers'  camps  and  actually  offer  alcohol  and  drugs  to  anvone  who  would  give  him 
information  that  Schell  could  use  against  the  grower.  Furthermore,  Schell  openly  braggod  about  how  lie  deceived  workers  into  film); 
suits  by  having  them  sign  forms  they  thought  were  food  stamp  applications  but  were  in  fact  administrative  complaints  against  thuir 
employer. 

See  Affidavit  of  Beatrice  Rivera.  Congressional  Testimony.  June  15, 1995 

South  Carolina 

In  a  similar  case,  legal  services  attorneys  attacked  the  South  Carohna  Farm  Bureau  for  pubhshing  a  handbook  to  help  farmers 
comply  with  agricultural  labor  laws.  They  complained  it  would  prevent  them  from  filing  suits  for  violations. 

See  Congressional  Testimony  of  Harry  Bell.  June  15, 1995 


In  1989,  the  LSC-hinded  Fnends  of  Farmworkers  (FOF)  sued  fruitgrower  Kjiouse  Fruiilands  on  behalf  of  16  plaintiffs.  Kjiousv 
Fniitlands  is  a  family  farm  run  by  Janet  Knouse,  her  daughter  and  two  sons.  Targets  of  a  carefully  orchestrated  FOF  campaign,  the 
Knouses  were  accused  of  violating  every  conceivable  slate  and  federal  agricultural  labor  law.  However,  98%  of  the  charges  were 
dismissed  before  ever  going  to  trial.  The  case  dragged  on  for  three  years  before  a  jury  cleared  Ihe  Knouses  of  any  wrongdoing  How- 
ever, a  judge  reversed  the  jury's  decision  and  awarded  $24,000  to  the  plaintiffs  and  $51,000  to  POF  in  attorneys'  fees.  The  Knouses  spent 
over  $400,000  defending  themselves. 

See  Congressional  Testimony  of  Libby  Whitley.  June  15, 1995 

Texas 

Texas  Rural  Legal  Aid  (TRLA)  sued  several  vegetable  growers  as  part  of  its  campaign  to  help  the  Texas  Farm  Workers  union 
organize  workers  in  the  High  Plains  area  of  the  stale.  In  198S,  a  federal  district  court  dismissed  all  charges  against  Ihe  growcT> 
Notwithstanding  that  TRLA  had  been  dismissed  from  the  cast,  the  TRLA  sued  to  recover  attorney's  tees  The  judge  awarded  $250,000. 
compensating  the  attorneys  at  a  rate  of  $175  per  hour  despite  the  fact  that  the  local  atlomcys'  billing  rales  in  Ihc  area  were  $50-75  per 
hour  The  end-resuli  of  this  taxpayer-subsidized  fiasco  was  to  slick  the  growers  with  a  half-million  dollar  legal  bill  and  Ihe  demise  of 
the  local  vegetable  industry.  Of  the  nineteen  major  growers  in  Ihe  Texas  High  f^ins  area  in  1980,  only  two  remain  today. 

See  Congressional  Testimony  of  Libby  Whitley.  June  15. 1995 
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LEGAL  SERVICES  CONTINUES  ASSAULT  ON  FAMILY 

<  the  past  t 

i  in  which  legal  servia?> 

Legal  Services  Champions  Right  of  Homosexuals  to  Adopt  Children 

Legal  Services  of  Greater  Miami,  an  LSC  gtantce.  fought  for  the  right  of  a  hoinoseiual  couple  to  adopt  a  child    Whilo  applying  lor 
parenting  classes,  James  Cox  and  ho  partner  informed  the  Flonda  Department  of  Health  and  Kehabiblativi.-  Services  (HKS)  that  they  were  gav 
Because  Florida  law  prohibits  homosemals  from  adopting  children.  HKS  Immediately  denied  their  applicatiun.  Legal  Services  of  Creater  Munu 
the  American  QvU  Liberties  Union  and  hoirtaseiual  activists  filed  a  lawsuit  claiming  that  the  state's  homosexual  exclusion  law  was  unconstiiu- 
ttofuL  Legal  services  sought  declaratory  and  injunctive  relief  for  their  clients,  citing  violation  of  their  nghts  to  etfual  proleclion.  due  process  and 
privacy  Initially,  a  trial  court  struck  down  the  law  and  enpined  HKS  from  enforcing  the  statute  However,  the  slate  Supreme  Court  partialh 
upheld  the  exchisionary  law  but  reqtiired  that  if  be  modified  to  better  (ustlty  the  prohibition  on  homosexual  adopt  ion; 

For  more  information,  see  Cox  v.  Flcrida ,  No.  82,967.  April  27. 1995 

LSC  Cfaatcc  Sappoits  Uafil  Paimfs  Coatody  CUin 

Legal  services  wants  to  take  two  young  Chicago  cfiildren  from  tfie  only  hoow  they've  ever  known  and  send  them  to  live  on  a  distant 
Indian  mervation.  Acting  on  behalf  of  their  Indian  mother,  Betty  Jo  Ironbear,  Piairie  Sute  Legal  Services  argues  that  the  tnbe  has  the  sole  nght 
to  determine  where  the  children  shouU  live.  However,  the  half-Indian  chiklren  have  never  lived  on  the  reservation  and  want  to  slay  with  their 
aunt  who  got  legal  custody  after  the  tattler's  death.  In  addition,  Ironbear  has  baen  separated  from  the  childim  for  vears  and  even  had  her 
visitation  rights  canceled  for  failing  to  take  care  of  them  during  a  visit.  Besides  being  a  possible  aicohobc.  she  is  HIV  positive.  The  children's 
altomey  aooises  Ironbear  of  being  an  unfit  mother.  However,  legal  services  says  her  fitness  as  a  parent  is  irrelevant  all  thai  matters  is  that  the 
tribe  wants  her 

Sec  Ouca^  TrAuK.  May  27. 1994 

Couple  Distraught  Over  Poasibic  Laas  of  Adopted  Son 

In  yet  another  adoption  outrage,  legal  servkes  lawyers  ate  trying  to  lake  a  one-year  old  boy  awav  from  his  adoptive  parents  because  his 
naluni  father  wants  him  back.  The  problem  Is  that,  in  addition  to  having  a  criminal  record,  the  father  is  unemployed,  unmarried  and  unabk;  t» 
support  several  children  he  already  has.  Despite  his  dubious  character.  Somerset-Sussex  Legal  Services  is  prcparvd  to  lake  the  case  to  court  The 
Reverend  Paul  Rack  and  his  wife  are  'shocked  and  devastated.'  Outraged  fnends  and  relatives  of  the  couple  are  suUating  donations  to  defray 
tegal  costs 

See  TTir  Rraird.  )une  4. 1995 

Legal  Services  Defends  NcgligcM  Parent 

In  Nebraska,  Legal  Servkxs,  Inc  tried  to  rechice  the  chikl  support  owed  by  a  woman  to  the  sUte  fur  Uking  care  of  her  six  chiklren  The 
Department  of  Social  Servkes  (DSS)  took  custody  of  the  chiklren  after  discoveruig  that  she  frequently  left  them  akine  in  a  'filthy  and  unsafe' 
residence.  Since  she  was  perfectly  capable  of  working  hill-tune,  the  state  ordered  her  to  pay  $144  a  month  in  child  support.  This  amount  was 
based  on  her  working  hill-timp  at  miiUirum  wage.  Legal  Services  tned  to  reduce  the  child  support  arguing  that  she  didn't  have  enough  to  bve 
on.  However,  a  sUte  Court  of  Appeals  te^ed  this  argument  notmg  that  not  only  did  she  not  work  fuU-limc.  she  also  bved  in  free  publK 
housing  and  received  food  stamps. 

See  Taimka  S.  v.  Ddn  S.,  No.  A-94«4  (IMebrasU  App  )  April  4, 1995 

Spousal  Hatasmienl 

Last  year.  Legal  Services  of  Iowa  tried  to  overturn  a  court  ruling  that  found  a  man  guilty  of  threatening  his  c«-wife.  Smm  after  their 
divorce,  Beatrice  Knight  filed  a  petition  against  Roger  Knight  alleguig  several  uicidents  of  physical  inumidatiun  and  vcrtui  abuse.  A  tnal  cuurt 
ruled  that  Knight  was  guilty  of  the  Incidents  listed  on  the  petlbun.  However,  legal  services  challenged  the  decision  on  appeal  They  argued 
Knight's  right  to  due  process  was  vnlated  because  the  court  based  its  decision  in  part  on  an  uicident  related  in  court  -  but  not  listed  on  the 
original  petltton.  The  incident  in  question,  in  which  Roger  almost  caused  Beatrice  to  wreck  her  car.  was  nut  even  disputed  by  him  iii  tesiunony 
The  state  Supreme  Court  refected  the  appeal 

See  fCingfil  V.  Kmght.  No.  3S7/9J-1809,  (lA  Supreme  Ct)  December  21 .  1994 
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Aiding  and  Abetting  Illegal  Immigration 


grantacs  in  piomolinft  lilcgal  unmigralion  a  >»>iinuif;  scandalous  propoctionv  I 
I  Ulegals.  (hey  are  suing  the  federal  government  tor  ^ing  lu  deport  aliens  who  h 
are  the  vigorous  efforts  of  legal  services  programs  to  prevent  the  deportation  oi 


legal  residency  I 

n  which  allows  u 

response  Xs 

worken  w 

ghtsai 

challenge  on  administrative  grounds. 


the 


The  complicity  of  the  LepI  Servicss  Corpoiation's 
LSC  grantees  are  no<  suing  states  for  withhokling  servioes  ti 
entered  the  country  UlcgaUy.  Most  shocking  of  all,  however 
aUens  with  criminal  records. 

Lagal  Service*  Sue*  INS  for  Prohibiting  }lc*idency  for  Crininala 

Last  yaar,  CalifonUa  Rural  Legal  AuisBnce  attempted  to  overturn  a  rule  that  denied 
with  serious  aiminal  lecotds.  The  worken  in  question  were  part  of  a  special  amnesty  prograr 
present  in  the  US  since  1986.  to  attain  temporary  resident  status  as  a  precursor 
Immigration  and  tOaturalaatlon  Service  issued  the  rtile  denying  temporary  residency  to 
meanor  convictions.  California  Rural  Legal  Assistance  argued  that  this  violated  their  5th 
Prooeduic  Act  A  US  Appeals  Couit  rejected  the  5th  amendment  claims  but  upheU  legal 

Fw  more  information,  see  Neren;o  r.  U.S.  INS.  30  F.3d  (US  App,  CD  19i>4 

Drug  TnffickiDg  Alien  Ceta  Legal  Service*  Support 

Grater  Boston  Legal  Services  tried  to  prevent  t)ie  deportation  of  an  alien  resident  who  had  been  convicted  of  serwus  drug  offenses.  US 
law  clearly  aUows  for  the  deportation  of  a  non-citizen  who  ^at  any  tlir>e  has  been  convicted  of  a  violatwn  ol...any  law  or  regulauon  of  a 
State...relating  to  a  controlled  subsUnccThe  alien  in  this  case,  a  Dominican  woman,  was  tried,  convicted  and  sentenced  on  four  drug  charges 
Inchiding  two  counts  of  possession  of  cocaine  with  Intent  to  distribute.  Nevertheless,  legal  services  argued  that  the 
countiy.  A  US  Court  of  Appals  rejected  the  claim. 

For  more  infoimation,  see  Whte  v.  INS.  17  FJd  475  (US  App  Q.)  19M 

AtlanU  Legal  Aid  Fights  DcpoitaHon  of  Criminal* 

In  1993.  the  Atlanta  Legal  Aid  Society  attempted  to  halt  the  deportation  of  Cuban  naUonals  convicted  of  committing  senous  cntncs 
bichiding  murder  and  drug  trafficking.  Part  of  the  1980  Mattel  BoatUft,  the  Cubans  committed  the  crimes  while  on  immigrauun  parole.  After 
release  from  prison,  their  immigrabon  parole  was  revoked  and  were  subsequently  placed  in  detention  to  await  return  tu  Cuba.  Atlanta  Lcj^l  Aid 
lawyers  sakl  their  detention  was  a  violation  of  their  constitutional  right  to  due  process  of  law.  A  US  Appeals  Court  reiccted  the  petition. 

See  Ciaiert  v.  U.S.  AG.  988  F.  2d  1437  (US  App.  Ct)  1993 

LSC  Grantee*  Sue  California  for  Denying  Driven  Licen***  to  DIegals 

Recently,  two  LSC  grantees  sued  CallfomU's  Department  of  Motor  Vehicles  for  rehising  to  issue  drivers'  licenses  to  illegal  aliens.  As 
required  by  law,  the  DMV  requires  that  all  applicants  provide  proof  of  legal  residency  to  obuin  licenses  and  registration.  However,  the  National 
iDunigrBtion  Law  Center  and  California  Rural  Legal  Assisunce  saw  fit  to  sue  the  DMV  on  behalf  of  several  illegal  aliens  who  had  their  appUci- 
tions  rejected.  The  attorneys  took  the  position  that  even  if  their  presence  in  the  United  Slates  is  unlawhil  they  are  stiU  entitled  to  a  driver's  license. 
A  state  appeab  cotirt  didn't  buy  the  argument  and  ruled  that  the  1)MV  is  not  only  authorized  but  obkgaled'  to  deny  licenses  to  illegal  aliens 

See  latitrtmch  v.  Zolin.  35  CaL  App.  4th  578,  May  30, 1995 

Hoapiul  CriHcized  for  Frightening  nicgat*  With  UDifonna 

In  1991 ,  Texas  Rural  Legal  Aid  threatened  to  sue  a  hospital  In  MacAUen,  Texas  because  its  security  guards  wore  uniforms  resembling 
those  of  Border  Patrol  Agents.  Legal  services  said  this  was  discriminatory  against  illegals  because  it  discouraged  them  from  seeking  care.  Hospi- 
tal spokesmen  denied  the  charge  and  pointed  out  that  they  provided  S14  million  in  uncompensated  care  in  1989  alone.  Hospital  ofhculs  added 
that  U  they  really  wanted  to  discourage  illegals  from  seeking  their  servKcs,  they  would  charge  for  parking  like  other  hospiuls. 

See  Modem  Hoitfioirc,  December  17, 1990and  January  28, 1991 

US  Attorney  Sued  by  Legal  Service*  for  Enforcing  Immigration  Law* 

In  1982,  Cali/omia  Rural  Legal  Assistance  sued  US  Attorney  Joseph  Russoniello  for  investigating  allegations  that  unqualified  aliens  had 
been  registered  to  vote.  The  purpose  of  his  investigation  was  not  to  prosecute  unproperly-rcgislered  voters  but  to  find  out  if  someone  was 
deliberately  sigiUng  up  unqualified  residents.  CRLA  sued  Russoniello  on  the  grounds  that  his  invesligabon  of  Spanish-spoaking  residents  was 
'invidious  discrimination*  The  Ninth  Qrcult  Court  of  Appeab  rejected  the  argument,  ruling  that  he  was  only  doing  his  job. 

See  OUgua  v.  RussonitUa.  TPO  F.2d  791  (US  App.  CD  1985 
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LSC,  REDISTRICTING  AND  EDUCATION  FUNDING 

After  banning  fmnen,  detandii^  illegal  immigrants  and  hailing  evictians  of  drug  dealers  from  pubbc  housing,  one  would  think  that  LSC> 
network  o(  legal  service  grantees  would  run  out  o(  questionable  political  activibes  to  pursue  Not  so.  Legal  services  programs  arc  also  hard  at 
work  in  legislative  redistricting  cases,  education  hinduig  battles,  and  many  other  political  advocacy  cases  Below  is  a  sampbng  o(  the  record  oi 
|usl  a  (ewLSC  grantees. 

TRIA  Spcarticads  LcgUlaHvc  Redistricting  Campaign 

Teus  Rural  Legal  Aid,  in  cooperation  with  the  Mexican-American  Legal  Delense  and  Education  Fund,  Kled  several  suits  in  its  successhil  ettur 
to  prevent  the  Teus  legidatuie  horn  using  1990  census  figures  in  apportionwg  state  legislative  districts.  TRLA  argued  that  thv  census 
undeicounled  racial  and  ethnic  minorities  and  that  any  sute  redistrictmg  plan  based  on  the  census  would  be  unconstitutional  In  response,  thi 
suia  senate  drew  up  a  plan  «»hich  TRLA  also  found  inadequate  and  succeeded  m  scuttUng  One  Senator  complained  that  while  the  plan  crcaic. 
diitricu  where  Hispanic*  would  have  the  ability  to  win,  the  TRLA  wanted  a  plan  guaranteewg  Hispanic  seats. 
See  Texas  Uwyer,  June  12. 199S;UPI   -SenMe  Adopts  nan-  May  15, 1991 


iSucLSCOvcri 

In  1989,  the  LSC  banned  its  grantees  from  participating  in  legislabve  redistricting  cases  in  which  they  had  been  heavily  involved  throughout  tl 
•SOs.  The  Cbrporation  argued  that  the  poor  would  be  best  served  if  grantees  concentrated  on  their  day-to-day  legal  needs  such  as  landlord- 
tenant  disputes  and  family  law.  Determined  to  pursue  their  poUtical  agenda,  however,  Texas  Rural  Legal  Aid,  California  Rural  Legal  Assistanc 
and  North  Missisaippi  Rural  Legal  Services  sued  the  Corporabon  on  the  grounds  that  their  financial  benefactor  had  no  nght  to  tcU  them  how  t. 
spend  their  money.  A  US  Appeals  Court  disagreed.  Judge  Abner  Mikva,  now  White  House  Counsel,  wrote  that  "in  light  of  the  Act's  mandate  t 
LSC  to  ensure  that  the  legal  services  program  remain  free  from  partisan  political  involvement,  we  cannot  conclude  that*  LSC  has  no  tight  tu 
prohibit  its  grantees  from  engaging  in  partisan  activities. 
See  Teas  Lesyer,  AugiBtU1991 


In  1993,  Texas  Rural  Legal  Aid  sued  the  State  of  Texas  for  not  spending  what  it  considered  enough  money  on  universities  and  colleges  along  th. 
border.  TRLA  charged  that  the  sute's  system  of  higher  education  financing  was  discriminatory  because  i|  dekbcratcly  underfunded  border 
schools  with  high  percentages  of  Hispanic  students.  As  evidence  of  discTiminatory  intent,  TKLA  ated  the  fact  that  border  students  had  to  travci 
farther  to  get  to  college  than  students  in  other  parts  of  the  state.  The  slate  supreme  court  reiected  the  suit,  arguuig  that  the  state's  f  inannng  was 
based  on  geographic  considerations  and  not  national  origin.  The  court  also  noted  that  the  many  Mexican-Amencans  living  in  non-border  areas 
of  the  state  had  pot  as  easy  access  to  universities  as  other  students. 
See  Teas  Laaiyrr,  October  18, 1993 

TRLA  Tries  to  Force  State  Takeover  of  Local  School  Districts 

In  1991,  Texas  Rural  Legal  Aid  tried  to  requite  kical  school  districts  to  fiiuncc  the  education  of  students  outside  the  district.  This  was  a  heavy- 
handed  attempt  to  'eqittlize*  education  financing  by  forcing  more  affluent  districts  to  subsidize  poorer  ones.  TRLA  contended  that  because  the 
Stale  created  kxal  school  districts  and  defined  their  taxing  authority,  all  kxa)  school  taxes  are  by  definition  state  taxes.  Tlie  state  supreme  court 
held  that  local  taxes  are  not  'mere  creatures*  of  the  state  and  that  it  would  be  unconstitutional  for  the  state  to  confiscate  local  revenues 
See  Ugewpoi  Sdicot  Dot.  v.  Kirly,  No.  tXtSTS  (TX  Supreme  Ct.)  1991 


In  1992,  Texas  Rural  Legal  Aid  sued  the  Del  Valle  Independent  School  Distria  claiming  that  the  district's  at-laigc  system  of  electing  board 
members  diluted  minority  voting  strength.  The  district  revised  its  system  to  provide  for  the  selection  of  five  numbers  from  single  member 
disthctt  and  two  at-latge.  However,  TRLA  lujeLlixl  even  this  compromise  and  insisted  on  seven  single-member  districts.  A  trial  court  evenluallv 
settled  on  a  su  single  member  and  one  at-large  plan 

See  Dei  VaUr  M.  Scfmrf  Oitf.  p.  L<T>n.  No.  D-2367  OX  Supreme  Ct.)  1992 


iaiySp4 

In  CaBfomia,  the  city  of  Oxnard  spent  S1S0,CXn  fending  off  a  lawsuit  by  California  Rural  Legal  Assistance  that  would  have  forced  the  city  tu 
replace  its  at-laige  electoral  system  for  city  council  members  with  a  district-based  system.  CLRA  withdrew  the  suit  when  attorneys'  fees  bccami 

See  Los  Ai^gHes  Times,  "West  County  Voting  Rights,"  June  17, 1991 
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LEGAL  SERVICES  WAGES  WAR  ON  FARMERS 

Tlw  Uagal  Services  Corporation  and  Its  network  ol  gnntees  has  compiled  a  record  of  han 

their  ongoing  campaign  of  )udicial  tcnoruin.  LSC-hinded  grantees  sue  farmers  on  the  fUmsiesI  of  charges  to  e 


CRLA  Terroriza  California  Farm 

In  the  course  of  a  1990  harassment  campaign  against  Cerawan  Farms,  California  Kural  Legal  Assistance  vandalized  the  (arm>  migrant  hini^in^ 
facilities  so  they  could  have  an  excuse  to  sue  the  grower  for  housing  violations.  Repair  contractors  testified  tlut  the  damage  io  sinks.  d(A>rb. 
windows,  toilets  and  other  items  was  clearly  intentional  and  that  CRLA  not  only  arranged  for  this  vandalism  but  prevented  repair  efforts  Oni- 
conttactor  stated  that  a  CRLA  representative  even  told  him  to  'get  the  hell  out  of  here*  when  he  came  ti')  make  repairs.  S^i  extcn«>ivv  was  tho 
vandalism  that  Fresno  County  housing  Inspectors  testified  thai  the  housing  was  being  damaged  faster  than  it  could  be  Repaired  Not  content 
with  tfut  outrageous  behavior,  CRLA  also  used  a  radio  station  to  Invite  workers  to  move  In  to  the  Cerawan's  housing  when  space  was  in  fact 
limited  in  order  to  accuse  them  of  overcrowding  inigrants.  In  addition  to  those  outrages,  it  was  discovered  that  many  of  thv  plainuffs  in  the  suit 
never  even  tvorked  for  Cerawan  Farms  or  |ust  did  not  exl>L  Several  of  the  other  plaintiffs  did  not  want  to  be  a  part  of  the  suit  but  CRLA  ignored 
thalr  requests  to  lie  dropped  CRLA's  vendetta  against  Cerawan  Farms  cost  the  Uipayers  mote  than  S450AX3 
al  Testimony  of  Dan  Cerawan,  June  15, 1995 


LSC  Cranlea  File  BaKlctt  Uivsuit 

In  1993,  Texas  Rural  Legal  Aid  and  the  Migrant  Legal  Action  Program  sued  the  Snake  Rivers  Farmers  Associataon  for  establUhing  ellglbllit> 
requirements  and  different  wage  rates  for  operabng  irrigation  equipment  The  amazing  aspect  of  this  case  is  thai  none  of  the  three  pbinbffs 
stood  to  gain  anything  from  the  suit  One  defendant  who  had  sued  to  challenge  the  wage  rates  for  operabng  irrigation  equipment  not  onlv  had 
no  experience  with  the  equipment  in  question  but  confessed  to  never  working  with  the  Stuke  Rivers  Farmers  Assoculion.  The  court  ruled  he 
lacked  sUnding  In  the  case.  Another  defendant  who  challenged  a  requirement  that  a  worker  have  20  days  experience  to  operate  a  particular  type 
of  Irrigabon  equipment  was  also  found  to  lack  standmg  because  he  mil  the  miurrmtnl .  A  third  defendant  challenging  the  same  2(Vdav  require- 
ment liad  6  days  experience  and  was  offered  an  apprentice  posibon  whkrh  would  be  upgraded  after  14  days  on  the  |ob.  However,  he  turned 
down  the  offer  and  accepted  a  job  as  a  firefighter  The  court  ruled  he  suffered  no  kiss  since  he  refused  the  iob.  As  the  ct>urt  duly  noted,  TRLA 
and  MLAP  brought  this  case  not  to  benefit  their  clients  since  ttiey  had  clearly  suifeivd  no  in|ury  but  to  simply  harass  Snake  Kivcr  larmeis. 
See  SiHlf  Rwtr  farmers-  Aa.  v.  DOL.  No.  91-35885  (US  App.  Q.)  Nov.  1993 

niiooii  Farmer  Sued  for  Not  Giving  Worken  Ride* 

In  1993.  the  Legal  Assistance  Foundation  of  Chicago  sued  farmers  Jim  and  Beverly  WItvoet  because  they  did  not  dnve  their  workers  to  and  from 
their  fields  every  day.  Legal  Assistance  argued  that  this  was  a  vwlabon  of  their  small  farm  exempbon  and  should  have  it  revoked  This  exemp- 
tion provides  family-run  farms  significant  fuuncial  and  regulatory  relief  by  not  requiring  costly  adherence  to  the  Agricultural  Workers  Protec- 
tion Act  { AWPAl.To  keep  the  exemption,  smaU  farmers  must  'excUisively'  handle  all  labor  contracting  activity  t>iemsclves  which  means  that 
they  can  not  hire  contractors  to  recruit  and  transport  workers.The  Witvoets  had  no  such  contractor.  However,  Legal  Assistance  nude  the 
outlandish  claim  that  the  Witvoets  were  still  In  violation  of  the  contracting  provision  because  they  alkiwed  other  people,  including  the  workers, 
to  provide  rides.  Legal  Assisunce  went  so  far  as  to  argue  that  if  a  single  migrant  worker  rides  one  yard  on  a  tractor  driven  by  someone  other 
than  the  Witvoets.  then  they  are  in  violation.  The  court  rejected  this  preposterous  interpretation  noting  that  a  farmer  woukJ  have  to  dnve  all 
over  North  America  because  he  could  not  rely  on  airlines,  trams  or  bus  lines  to  transport  workers 
See  CaJdmm  v.  Wi/mrt,  No.  92-3231  (US  AppeaU  CD  July  1993 

Ohio  Cannery  Sued  for  Hiring  Workeis 

In  1994,  Advocates  lor  Basic  Legal  Equality  (ABLE)  suK^Ohio  cannery  operators,  John  and  Jerry  Schuetl,  for  violating  their  snuU  farm  cxemp- 
tk>n.  It  seenu  the  Schuetts  greet  sin  was  to  go  to  neighboring  farms  and  offer  farmhands  without  any  inunedialc  work  an  opportunity  to  work  al 
their  cannery  ABLE  argued  that  the  Schuetts  borrowuig  of  workers  violated  the  family  busmess  exemption  because  the  lending  fanner  re- 
crullsd  the  workers  through  contracting  activity.  The  court  rejected  this  tenuous  linkage  and  noted  that  the  Schuetts  activities  benefited  worker? 
by  providing  them  with  jobs  when  none  were  readily  available. 
See  f loro  p.  Rios,  No.  93-3670  (US  App.  CI.)  1994 

Legal  Service*  File*  Frivolou*  Litigation 

In  1993.  Farmworkers  Legal  Services  of  North  Carolina  sued  Carolina  Vegetables,  Inclo  obtain  workers'  compensation  on  behalf  of  a  man  who 
slipped  on  a  bar  of  soap  outside  the  workers'  showers.  The  state  court  of  appeals  reiccted  the  claim  bcausu  the  in|ury  look  place  outside  ol 
normal  working  hours  and  the  man  was  lying  anyway  about  how  he  sustained  the  uifury 
See  Itmgm  v.  CarofiM  VtgttMts.  No  9210IC1173,  (NC  App.  CD  1993 
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LEGAL  SERVICES  CHAMPIONS  AFFIRMATIVE  ACTION 

Thnugh  Ui  networi  of  323  gnnlses.  the  federally-hinded  Legal  Semen  Cotpontion  lus  been  a  nuior  force  in  the  eslablishment  of  affunubvv 
action  programs  thinughout  the  nation.  From  the  famous  Btkke  ate  in  the  19705  to  mapr  Supteme  Cuuit  cases  in  the9Us,  legal  sen'ices  law\cr^ 
have  been  at  the  forefront  of  the  campaign  to  make  quotas,  set -asides  and  other  heaw-handed  racial  giirarucWs  standard  practice  at  all  leveU  o! 
govemmenL  Below  Is  a  small  sampling  of  the  scope  of  legal  services  activities  on  behaU  of  affirmative  action  over  the  last  20  veap> 

LSC  Filed  Biief  Supporting  Affinnalivc  Action  in  Famous  Bakkc  Cast 

In  1978,  the  Legal  Services  Corporabon  filed  an  amicus  brief  supporting  the  University  of  California's  minoritv  set-aside  program  in  the  tamou^ 
Bskkr  V.  OdifamiM  Frgnts  case.  In  this  case,  Alan  Bakke,  a  wfiiie  medical  school  applicant,  applied  twice  tu  enter  the  Universitv  of  Caliiomi,i- 
Davis  Medical  School  but  was  rejected  even  though  his  medical  eumadmission  scores  and  CI'A  were  significanttv  higher  tlian  several  minorttv 
students  admitted  under  a  special  program.  Bakke  filed  suit  alleging  reverse  discrimination.  The  US  Supreme  Court  declared  the  UC-Oavissei- 
aside  unconstitutional  because  it  reserved  places  for  minorlbes  exclusively  because  of  their  race.  However.  LSC  argued  that  race-exclusive 
programs  like  UC-Davis'  were  pisttlied  because  of  the  need  for  minority  doctors.  LSC  also  argued  that  there  was  a  similar  need  lur  minoni\ 
attorneys  who  are  essential  to  suppoituig  affirmative  action  poliaes 

See  Rtgnts  of  Uwr.  cfCMLv.  BtOe.  ^4o  7b*\  \  (US  Sup.  Q.)  1978  and  'Legal  Services  History.'  Dooley  and  Houseman.  1984.  p.  10 

Manamppi  Sued  by  Legal  Scrncca 

In  1992,  North  Mississippi  Rural  Legal  Services  went  before  the  US  Supreme  Court  to  argue  that  the  Stale  of  Mississippi  had  failed  to  desegre- 
gate Its  universities  even  though  the  slate  had  long-since  abolished  racially-exclusive  admissions  criteria  Legal  services  claimed  that  the 
existence  of  predominantly  white  and  black  universities  in  the  state  was  inherently  discruninatory.  Mississippi  argued  that  it  had  done  its  part 
to  promote  desegregation  when  black  students  were  allowed  to  attend  traditionally  white  schools  in  the  late  '60s.  The  fact  that  the  onc^ 
segregated  black  universities  are  still  predominantly  black  is  the  result  of  the  free  choice  of  the  students  themselves.  The  couit  held  that  Missi>- 
sippi  need  only  continue  Its  current  nce-neutral  policies  and  is  under  no  obligation  to  pursue  nx>re  lar-rcaching  afhrmative  action  programs 
See  The  American  Lauycr,  Lyie  Dennlston,  Match  1992 


LSC  Cnnlee  Upholds  Rev 

In  1992.  the  Legal  Aid  Society  of  Cuicinnati  helped  defeat  an  attempt  by  while  firefighter  applicanu  to  overturn  the  city's  afhrmative  action 
plan.  The  city's  quou  system,  adopted  in  the  1970s,  required  that  at  least  187.  of  all  fire  personnel  be  minonties  To  achieve  this  numcncal  goal. 
the  fire  division  made  it  a  practice  to  insure  that  at  least  40%  of  all  new  recruits  were  minonties  While  apphcants  who  scored  higher  than 
minority  applicants  on  the  dvU  servtcs  exam  but  were  rejected  sued  the  city  for  reverse  discnnunauon  However,  the  Legal  Aid  Soaetv  uiter- 
vened  in  the  suit  to  argue  that  the  use  of  a  written  lest  which  has  a  disproportionate  unpad  on  minonties  violates  the  affimutive  action  plan,  li 
•ceins  that  if  nunorlty  applicants  were  evaluated  according  to  the  same  rules  as  white  applicants  less  than  10%  -  not  40%  -  of  new  recruits 
would  be  minorlbes.  A  US  Court  of  Appeals  agreed  with  Legal  Aid  and  ruled  that  the  white  applicants'  constitutional  nghts  were  not  violated 
Seelansair.  CilyofDiiciaiuli.Nk). 89-3783 (US  App.Ct)  1990 

Legal  Service*  Flics  Baseless  Discrimination  Suit 

East  Texas  Legal  Services  sued  the  ctty  of  Beaumont  seeking  dannages  for  several  black  police  officers  who  alleged  discnnunation  in  the 
department's  disciplinary  and  promotion  poliaes.  However,  the  federal  appeals  coun  hearing  the  case  ruled  in  tavor  of  the  Ucaumunt  Hobo: 
Department  because  of  the  conucally  baseless  allegations  of  East  Texas'  clients  For  instance,  one  of  the  former  ofhcers  complained  that  his  being 
fired  for  shoplifting  at  a  7-1 1  was  patently  unfair  and  racially  motivated  Another  fired  uffaccr  claiiiK-d  racial  discnnunation  motivated  his 
dismissal  even  though  he  was  clearly  guilty  of  a  buny  of  professional  viobtions  including  sleeping  in  his  patrol  car  and  failing  to  back  up  his 
fellow  officen.  The  court  also  rejected  an  officer's  claim  that  he  was  wrongly  denied  prumulum  to  a  S.W.  AT.  team  on  account  of  race  when  it 
was  brought  to  light  he  coukln't  shoot  straight  -  an  essential  skill  in  this  ebte  unit 
See  Martin  v.  City  of  Baumont.  B-87-1076  (US  App  O. )  1 992 

LSC  Grantee  Claims  Racist  Conspiracy  Behind  Firing  of  Slate  Trooper 

(^immunity  Legal  Services  of  Philadelphia  sued  the  Pennsylvania  State  Police  for  vmlaHng  the  civil  rights  of  Konald  Jones  when  they  fired  him 
for  incompetence.  Originally  recruited  as  part  of  a  nunonty  set-aside  program  and  graduaung  last  in  his  class  at  the  State  Police  Academy. 
Jones  had  trouble  ht>m  the  begmning  in  discharging  his  duties.  Alter  one  year  of  framing  with  expenenced  tniopcrs.  Jones  failed  tu  dcmunslrate 
proficiency  in  patrolling,  conducting  invesb^lions  and  other  basic  police  hinctions.  and  was  summarily  dismissed  Irom  duly  However. 
Community  Legal  Services  claimed  that  Jones  was  the  object  of  a  conspiracy  directed  by  a  racist  training  Captain  who  was  determined  to  hre 
minority  troopers.  The  evidence  for  such  a  scenano  was  so  weak  that  Coirununity  Legal  Services  case  came  down  to  arguuig  that  the  Captain's 
failure  to  rmke  every  effort  to  improve  the  performance  of  incompetent  minonty  troopers  should  be  taken  as  a  sign  of  discruTunatory  mtent. 
Kejectlng  this  •fragile...web.,.ol  speculation,'  a  US  District  Court  ruled  in  lavor  of  the  Stale  I'olisc 
See  Jonn  l'  Pnnsyiniiiia  Stair  Poficr,  89-6001  (US  Disl.  Ct )  1992 
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Legal  Services  Abuses  SSOI 

The  federal  legal  services  program  has  successfully  fought  to  get  disabibty  benehts  for  hundreds  of  thousands  of  alcuhobcs  and  other 
su^Unea  abusers.  While  alcoholics  need  help  with  their  disease,  legal  services  policy  of  providing  them  checks  without  requiring 
treatment  Is  not  the  way  to  go.  In  addition  to  these  cases,  LSC  grantees  are  abo  busy  trying  to  get  SSDI  for  other  undescrvuig  recipients 

Legal  Service*  Eitend*  SSDI  to  Addicts 

In  this  landmark  case.  Neighborhood  Legal  Services  of  Pittsburgh,  an  LSC  grantee,  successhilly  argued  for  the  rights  ul  alcoholics  ti' 
receive  Social  Security  Disability  benefits  (SSDI)  In  the  197CK  and  early  '80s.  legal  services  client.  Charles  I'urter.  had  applied  three  tmu-^ 
for  assistance  but  was  turned  down  by  the  Social  Security  Administrataon  because  his  ailinents  were  largely  the  result  of  chronic  alcuhul- 
tom.  Putter  drank  an  average  of  two  pints  of  alcohol  a  day.  fud  been  in  and  out  of  refiab  program^  and  was  unabk?  to  hold  a  stvadv  K>b 
Purler  even  admitted  that  he  "an't  help  the  drinking'  In  1985,  the  US  Court  of  Appeals  for  the  Third  Circuit  struck  down  the  Social 
Security  Adminlstrabon's  prohibition  of  dispensing  assistance  to  alcoholics.  It  was  argued  that  alcoholism  ls  a  disease  not  subfcct  to 
individual  control  and  since  Purter  was  clearly  unable  to  control  his  drinking,  tliat  alone  (ustif  led  his  ehgibUity  for  benehts  Thanks  in  part 
to  legal  services,  an  estimated  250,000  alcoholics  and  drug  addicts  are  receiving  1.4  billion  dollars  a  year  in  welfare  to  support  their  habit 
See  Purter  v.  Heckler.  771  F.2d  682  (US  App.  CD  1985,  and  Congressional  Testimony  of  Senator  William  Cohen,  Senate  Special 
I  Aging,  February  10, 1994 


Community  Legal  Service*  Gel*  Welfare  for  Man  Who  ju*t  Can't  Wait 

Since  the  Purter  case,  LSC  grantees  have  been  aggressively  advocating  the  rights  of  alcoholics  to  disabibty  payments.  In  1990.  Commu- 
nity Legal  Services  of  Philadelphia  argued  that  another  alcoholic,  Leroy  Johnson,  was  wrongly  denied  benefits  when  he  applied  on  the 
grounds  that  his  alcoholism  and  bad  knee  prevented  him  from  working.  A  federal  district  court  held  ttiat  the  Social  Secunly  Administra- 
tion erred  in  saying  Johnson  could  find  gainful  employment  In  less  physical  jobs  because  they  failed  to  take  into  account  his  alcoholism 
SSA  said  Johnson  could  control  his  alcohol  consumption  and  thus  should  not  receive  benefits.  As  evidence  of  control,  the  SSA  cited  tfie 
claimant's  ability  to  wait  to  drink  until  the  bquor  store  opens  m  the  mommg  The  court  rejected  SSA's  claim  because  he  keeps  alcohol  in 
the  house  so  he  can  drink  when  he  awakens.  Legal  services  argued  that  Johnson's  inability  to  wait  until  the  liquor  store  opens,  his 
drinking  while  in  reiub  and  his  being  turned  away  from  AA  meebngs  because  of  drunkenness  only  reinforces  his  claim  to  disability. 
See  IdauOH  v.  SuUivan.  749  F.  Supp  6M  (US  Dist.  Q.)  1990 

Man  Cett  SSDI  Becauae  He  Need*  Drink  to  Pick  up  Welfare  Check 

In  1992.  Community  Legal  Services  of  Philadelphia  successhilly  represented  an  alcoholic  in  his  claim  for  social  secunty  benefits  The 
Social  Security  Administration  ongiiuilly  leiected  the  man's  claim  for  disabibty  because  they  reasoned  that  his  severe  alcohobsm  was  o 
condition  that  he  could  control  However,  legal  services  argued  that  his  alcoholism  was  so  severe  that  it  was  beyond  his  control  As 
evidence,  they  cited  the  fact  that  he  drinks  one-half  gallon  of  wine  a  day,  begins  drinking  in  the  morning,  drinks  all  day  and  uses  cocaine 
on  occasion.  As  hirther  evidence  for  gettmg  SSDI.  they  said  their  client  drinks  whenever  he  has  something  important  to  do  like  visit  a 
doctor  —  or  pick  up  his  welfare  check. 

See  Dennis  v.  SuUwan.  787  F.  Supp.  89  (US  Dist.  Q.)  1992 

LSC  Grantee  Illegally  Charge*  Clientt  to  Handle  SSDI  Ca*c* 

Kansas  Legal  Services  illegally  charged  3400  indigent  and  handicapped  clients  up  to  $100  an  hour  to  handle  their  SSDI  cases.  The  Legal 
Semces  Corporation  Act.  LSC  regulations  and  every  opinion  of  the  LSC's  own  counsel  over  twenty  years  flatly  prohibit  LSC  grantees 
charging  fees.  The  practice  has  been  going  on  for  ten  yeai3  and  apparently  contmues  despite  the  fact  that  KLS  and  its  director  Koger 
McColbster  were  advised  of  Its  lllegabty  The  Legal  Services  Corporation  was  made  aware  of  the  violation  at  a  meeting  of  the  LSC  board 
in  September  1994  but  none  of  the  Board  members  took  actton  to  halt  the  practice. 
See  LSC  Board  Committee  Transcript,  Sepleinber  17, 1994 

Legal  Service*  Rcprc*ent*  Woman  in  Bogu*  Claim  One 

Western  Massachusetts  Legal  Services  tiied  to  get  SSDI  benehts  for  a  woman  who  was  clearly  filing  a  baseless  claim.  Three  doctors  with 
the  sute  welfaie  agency  found  that  she  could  sund  and  walk  nomully  and  carry  heavy  kiads.  However,  her  personal  doctor  senti  report 
to  the  welfare  agency  stalmg  that  she  would  be  "totally  disabled'  for  10  to  12  months  and  thus  ebgible  hir  SSDI  The  odd  thing  is  that  the 
same  doctor  had  sent  three  previous  reports  showuig  no  k>ng-tenn  disabibty.  The  Social  Secunty  Administration  leiccted  the  woman's 
claim  because  of  the  sharp  discrepancy  tietween  the  personal  doctor's  reports  and  the  three  state  doctors.  Western  Massachusetts  Legal 
Services  sued  the  Department  of  Health  and  Hunun  Services  clauiung  that  NHS  should  completely  disregard  the  slate  doctors  in  favor  o( 
the  claimanrs  doctor.  A  federal  appeals  court  rejected  the  argument,  saying  that  a  personal  doctor's  opinion  should  not  be  given  "con- 
trolbng  weight"  when  there  are  obvious  inconsistencies  m  the  record 
See  Shaw  v.  Secretary  of  HHS.  No  93-2173  (US  App  Ct.)  1994 
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Legal  Services  and  the  Homeless 


Th«  fedml  lag*!  wrvicses  pfogram  euecrtales  (he  problem  of  homeleunas  by  requinng  (pjvcnmwnt  to  lulerale  irresponMble  conduct 
Legal  lervicn  muntains  tharthe  homeless  havea  consblullonal  right  to  panhandleanywhere  and  anyhow  they  see  fit.  to  sleep  on  public 
sidewalks  and  even  camp  out  on  govenunent  property.  To  this  end.  they  have  sued  cities,  slates  and  even  pnvatc  charities 

Legal  Aid  Society  Claims  Begging  PfMected  by  Conatilation 

In  1990,  the  Legal  Aid  Society  of  New  York  City  tried  to  overturn  a  law  prohibiting  begging  on  New  York's  subways  on  the  grounds  thai 
begging  Is  free  expression  protected  by  the  Rret  Amendment.  The  transit  authority  adopted  the  law  in  response  to  widespread  complaints  troni 
the  system's  3  million  riders  that  they  were  tired  of  bewg  harassed  and  intinudated  by  aggressive  panhandlers  who  often  resorted  to  'unwanted 
touching*  and  deUinment  to  extort  money.  However.  Legal  Aid  argued  that  prohibibng  panhandhng  is  unconstitutional  because  all  panhan- 
dlers are  trying  to  do  is  'coRununicate*  a  particular  social  or  political  message  about  their  plight    The  Second  US  Court  of  Appeals  reiuctod  tht- 
argument  saying  'that  tKost  indlviduab  who  beg  are  not  domg  so  to  convey  any  social  or  polihcal  message"  and  that  "the  only  message  we  arv 
aUa  to  eipy  as  common  to  all  acts  of  begging  is  that  beggars  want  to  exact  money  from  those  whom  they  accost  ' 
See  young  t>.  New  York  City  Tnitsil  Am*.,  903  Fil  146  (US  App.  CD  1990 

EveigrccD  Legal  Scrvicea  Challenge*  Seattle  Panhandling  Law 

In  1994,  Evecgreen  Legal  Services  tried  to  overturn  a  SeaHle  ordinance  prohibiting  aggressive  panhandling  It  seems  pedeslnans  were  having  to 
run  a  daily  gauntlet  of  intimidation,  derogatory  remarks,  and  the  residue  of  urine  and  alcohol  while  store  owners  were  complaining  of  having  ti.< 
remove  human  waste  from  their  doorsteps  every  morning.  To  address  the  problem,  the  city  council  passed  several  ordinances,  one  ot  which 
prohibited  people  from  lying  or  sitting  on  public  sidewalks  between  7  am  and  9  pm  The  laws  purpose  was  to  ehminate  the  safety  hazard  the 
lairesof  b«ggars  posed  to  pedestrians  and  to  preserve  the  economic  health  of  the  commercial  areas.  Evergreen  Legal  Services  clauned  this  was 
unconstitutional  because  it  'chills  and  restricts'  beggars  First  Amendment  rights  to  free  expression.  Evergreen  tried  to  argue  that  the  mere  sight 
of  unkempt  beggars  is  constilutionally-prolected  conduct  because  tt  communicates  a  message  about  that  person's  need  lor  assisunce  and 
society's  falhire  to  address  that  need.  The  court  refected  the  argument  because  it  would  mean  that  nay  puUu  act  of  the  homeless  wouU  ha  w  to 


See  KaMtc v.  City  ofSallle. 8S0  F.  Supp.  1442  (US Dist.  Ct)  1994  i' 

Legal  Service*  Say*  Hotnclo*  Have  Right  to  Live  on  Public  Propcny  | 

This  year,  the  CalUonua  Supreme  Court  rejected  legal  services  attempt  to  require  aties  to  alkiw  the  homeless  to  camp  out  on  public  property 
The  case  resulted  from  a  1992  lawsuit  filed  by  Orange  County  Legal  Aid  against  the  city  of  Santa  Ana  for  preventing  the  homeless  Irom  living  on 
public  property.  Hundreds  of  homeless  had  camped  out  on  the  city's  Civic  Center  Plara  forcing  govenunent  empk>yees  gomg  to  and  from  work 
each  day  to  negotiate  a  maze  of  harassing  beggars,  rats,  shopping  carts,  and  grounds  strewn  with  human  waste.  Citing  the  need  to  mainUin 
public  areas  in  a  clean  and  accessible  condition,  Santa  Ana  banned  camping  on  all  public  property  Orange  County  Legal  Aid  sued  the  aty  lor 
irtolating  the  homeless'  consbtutional  right  to  travel  They  reasoned  that  prohibitmg  the  use  ol  public  property  for  camping  might  mean  the 
homeless  would  have  to  go  somewhere  else  to  live.  The  court  rejected  the  argument  because  the  purpose  of  the  law  was  to  forbid  the  unautho- 
rized use  of  public  property  and  could  not  in  any  way  be  unconstltubonal  because  ol  an  incidental  impact  on  a  person's  nght  to  travel  The 
court  also  ruled  that  an  individual,  homeless  or  not,  does  not  have  a  fundamenul  right  to  camp  on  public  property 
SeeTolrc.  CityofStnlm  Aiu.  892  r.2d  1145  (CaL  Supr.  Q.)  1995 

Legal  Service*  Sue*  Private  Charity  for  Honelea* 

In  1992,  Westchester  Legal  Services  of  New  York  sued  a  private  charily  for  expelling  an  otherwise  homeless  man  for  not  abidmg  by  the  charity's 
rules.  Helping  Out  People  Everywhere  (HOPE)  is  a  non-profit  agency  that  provides  lor  the  homek-ss  and  other  people  with  special  needs.  In 
I99I,  HOPE  admitted  David  Delch,  an  HIV-positive  homeless  man,  mto  its  program  He  was  provided  a  bedroom  and  required  to  abide  by  the 
rules  of  the  counseling  program  which  included  having  no  overnight  guests.  However,  DeKh  rehisMl  lu  abide  by  the  'no  overnight  visitor' 
policy.  HOPE  moved  to  expel  him  at  which  point  Westchester  Legal  Services  intervened.  They  argued  thai  Cteich.  as  a  homeless  person,  has  a 
oonstttutlonal  right  to  stay  in  the  shelter  of  his  choKe  for  as  king  as  he  likes    A  New  York  court  re|ected  WestchcsU-fs  argument 
See  Helping  Out  People  Ecerywhen  v.  Deich.  155  2d  707  (NY  City  CD  1992 

Legal  Senricc*  Clain*  ConMitntional  Right  to  Housing 

In  1993,  Legal  Services  of  New  )eney  sued  the  suie,  arguing  that  the  state  is  obligated  to  provide  'emergency'  housing  assstance  for  as  king  as 
the  clients  need  It  New  Jersey  provides  emergency  housing  assisUnce  to  k>w-incomc  individual  for  a  minimum  of  17  months  during  which 
time  the  recipients  can  seek  king-term  housing.  Legal  Services  claimed  that  the  stale  const  itui ion's  guarantee  of  the  right  to  life  and  happiness 
Inchides  a  right  to  shelter  which  government  is  obligated  to  provide  u<  perpetuity  The  court  re|L>cted  the  claun  saying  that  the  guarantees  of  due 


I LT  V.  N ;.  Ocpl.  of  Human  Sennas.  264  N.J  Super  334, 1993 


8321  Old  Courthouse  Road  •  Suite  270  •  Vienna,  VA  •  703-847-3OIW  •  lax  703-448-8341 
Kenneth  F.  Boehm,  Chairman  •  Peter  T.  Flaherty,  President  •  John  K.  Carlislu,  Policy  Analyst 


Natianml  LiCgs^I  and 
Policy  Center 


'promoting  ethics  in  govemmenf 

Legal  Services  Advocates  Prisoner  Rights 


LEGAL  SERVICES 

ACCOUNTABILITY 

PROJECT 

REPORT  #14 

OCTOBER  4, 1995 


Even  (hough  the  fedeni  legal  services  prognm  w»s  Intended  to  auUt  poor  people  in  civil,  non-cnnrunal  milters,  lejtil  scrvicvi  lawvers  spend 
significant  resources  on  behalf  of  criminals  in  pnson.  In  addition  to  suing  pnsons  for  disciplining  crimiiuls  guilty  of  planning  riots,  escapes  and 
other  offenses,  legal  servKes  lawyers  have  also  engaged  in  extensive  litigation  demanding  specul  and  unreasonable  privileges  tur  convict^ 

Defends  Inmate  Plotting  Escape 

'In  1991,  Florida  Rural  Legal  Services  sued  a  south  Florida  county  jaiJ  because  they  placed  an  inmate  planiung  an  escape  in  solitar\'  conlinomi'nt 
Not  only  was  John  Enc  Chandler  planning  to  escape  individually,  he  was  the  ringleader  of  a  Urge  group  of  innules  who  were  plotting  a  mas- 
pllbreak.  Authorities  were  iniomied  of  Chandler's  pbn  and  after  an  officer  was  attacked  by  an  inmate  man  aborted  break,  the  jail  adminiMrator 
placed  Chandler  in  sobtary  confineinent  for  16  days.  The  administrator  took  the  action  based  on  the  oonfidentut  statements  of  inmatus  concern- 
ing Chandler's  role  and  the  fact  that  Chandler  had  drawn  down  his  commissary  account  from  $50  to  ten  cents  I  lowever.  Florida  Kural  Lej;al 
Services  sued  the  jail  claiming  that  they  deprived  Chandler  of  his  right  tc  due  process  because  he  was  not  informed  of  the  charges  when  hi'  was 
placed  in  confinement.  The  court  rejected  the  argument  and  held  that  jails  have  every  right  to  place  inmates  u>  soblary  conhnemcni  wiihoui 
I  posea  clear  danger. 
.  Bird.  926  F.2d  1057  (US  App.  CD  1991 

Sues  Prison  for  Punishing  Inmate  Planning  Riot 

In  1994,  Keystone  Legal  Services  of  Pennsylvania  sued  state  prison  officials  because  th?y  sentenced  an  inmate  to  solitary  confinement  for 
planning  a  riot.  The  injiute  in  question,  Cecil  Cook,  already  had  been  punished  for  involvement  m  several  fights  when  confidenbal  mformants 
informed  prison  authorities  that  Cook  was  planning  a  Thanksgiving  Day  not.  A  hearing  found  Cook  guilty  of  the  charge  and  placed  him  in 
solitary  confinement  for  90  days.  Keystone  filed  suit  against  the  officials  claliiiing  that  they  violated  his  nght  to  due  process  because  the  chargc> 
were  too  weak  to  subsUntiate  punishmenL  However,  the  court  rejected  Keystone's  arguments.  The  court  observed  that  the  hearing  examiner 
had  uiformation  from  a  reliable  Informant  who  gave  very  specific  accounts  of  Cook's  soUcitation  of  inmates  fur  the  not  and  the  date,  lime  and 
place  of  the  event  Since  the  same  informant  had  provided  reliable  informabon  in  the  past,  the  heanng  exanuner  had  every  reason  to  bcliovu  in 
the  veracity  of  his  claims.  The  court  also  took  note  of  the  statements  of  feUow  inmates  who  said  thalit  was  a  good  move  to  lock  up  Cook 
See  Coot  v.  Uhimn.  863  F.  Supp.  207  (US  Disl  Q.)  1994 

Evergreen  Claims  Delaying  Parole  for  Inmate  Unconstitutional 

In  1989.  Evergreen  Legal  Services  sued  state  prison  authorities  because  they  extended  an  inmate's  prison  sentence  after  attemptmg  to  escape 
Under  Washington  sute  law,  a  prisoner  convicted  of  first-degree  murder  must  serve  20  consecutive  years  before  bcconung  eligible  for  parole 
Because  the  prisoner,  Gary  Mayner,  attempted  an  escape,  they  restarted  his  20  years  at  the  time  of  the  escape  attempt.  Evergreen  said  that  this 
violated  Mayner's  Sth  amendment  rights  against  double  jeopardy  because  restartmg  his  jail-time  in  determining  parole  eligibility  punishes  him 
twice  for  the  same  offense.  The  federal  appeals  court  rejected  the  daim  citing  the  fact  that  Washmgton  state  extends  parole  as  a  conditional 
privilege  and  has  hill  power  to  determine  the  conditions  of  release.  Evergreen  also  tried  to  argue  that  Mayner  was  dcpnvcd  of  equal  protection 
of  the  laws.  Because  Mayner  escaped  relatively  late  in  his  mandatory  mimmum  term.  Evergreen  reasoned  that  restarting  his  muiunum  is 
constitutionally  unfair  because  he  is  punished  more  severely  than  prisoners  who  escape  earlier  in  theu-  term.  The  court  rejected  the  argumenL 
See  Mayner  t;.  CaUofian,  873  F.2d  1300  (US  App.  Q.)  1989 

Legal  Service*  Ancit  Piisoneis  Constitutional  Right  to  Daily  Visits 

In  1992,  the  Legal  Aid  Society  of  Orange  County  California  sued  the  county  jail  system  claimmg  that  the  reduction  of  mmate's  visitation  rights 
from  4  to  2  days  a  week  was  'cruel  and  unusual  punishment.'  Legal  Aid  argued  that  inmates  have  a  constitutional  right  to  daily  visits.  The 
court  held  that  jails  only  have  an  obligabon  to  set  up  'reasonable'  visitation  schedules  and  there  was  nothing  unreasonable  about  the  Orange 
County  jail  restricting  visits  to  2  days  a  week.  The  judge  also  noted  that  it  is  not  the  busuiess  of  the  courts  to  dictate  how  k>cal  authorities  run 
their  jail  systems  and  the  'court  will  not  attempt  to  make  policy  choices  that  are  the  County's  to  make.' 
See  Benson  v.  County  of  Oringe.  788  F.  Supp.  1 123  (US  DUI.  Q.)  1992 

Legal  Aid  Claims  Prisoners  Have  Constitutional  Right  to  Hot  Pots 

In  1990,  the  Legal  Aid  Bureau  of  Maryland  sued  the  state  correctional  system  because  they  restricted  the  amount  of  books  and  cooking  utensils 
Inmates  could  keep  in  their  cells.  The  state  adopted  the  property  restricbons  to  limit  clutter  m  cells,  unprovc  lire  safety  and  reducClheft  within 
the  prison  population.  However,  Legal  Aid  argued  that  limiting  prisoners'  books  and  papers  to  1.5  cubic  feet  was  unconstitutional  because  il 
interfered  with  their  ability  to  work  on  post-conviction  appeals  and  habeas  corpus  pebtions.  The  court  held  that  while  the  property  rule  may 
'somewhat  hamper  the  convenience  with  which  inmates  may  prepare  legal  challenges...  the  regulation  docs  not  infruige  upon  any  cunstilu- 
tional  rights'  Legal  Aid  also  argued  that  the  prohibibon  of  electric  hot  pots  in  prisoners'  cells  violated  the  8th  amendment's  prohibition  agauist 
cruel  and  unusual  punishment.  However,  the  court  rejected  the  claim  because  the  inmates  only  reason  lo  have  hot  pots  was  convenience  which 
the  court  observed  Is  'not  the  standard  by  which  Eighth  Amendment  violations  are  lo  be  judged  " 
Sec  Smko  v.  Rollms.  749  F  Supp  1403  (US  Dist  CD  1990 
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Legal  Services  Practices  Economic  Extortion 

The  fcdoil  hfpl  scrvfces  prognm  engiges  in  anti-^ree  nurket  litigation  that  impoies  costly  burdens  on  business  and  thieatvns  basK  constitu- 
tional lights.  This  is  most  apparent  in  legal  services  advocacy  oi  laws  that  untairly  depnve  tndividuab  of  the  full  use  of  their  propcrn- 

Aanila  Prapcity  Rigkia 

In  1993,  Evergreen  Legal  Services  supported  a  law  that  forced  owners  of  mobile  home  parks  lo  pay  the  ivUicatHin  costs  ot  tenanl>.  Wa»hin(!ton 
state's  Mobile  Home  Rekxation  AasisUiloe  Act  required  park  owners  to  pay  up  to  SIOOO  per  tenant  to  assist  them  in  ivkicalmc  to  another  park 
The  rationale  of  the  law  was  to  Insure  that  tow  income  persons  wouU  have  access  lo  affordable  housing  However,  park  owners  had  to  pav  the 
expensive  fees  regardless  of  their  teiunls'  iiKome.  Owners  complained  that  the  law  unconstitutionally  deprived  them  of  the  full  use  of  their 
property  because  of  the  huge  oosti  imposed  upon  them.  The  state  supreme  court  refected  this  argument  but  did  find  the  law  unconstitutional  on 
other  grounds.  Because  the  law  suddenly  hirced  unsuspecting  property  owners  to  pay  hundreds  of  thousands  of  additKinal  dollars  |usl  to  clo-.o 
their  business,  the  court  concluded  the  law  to  be  unduly  oppiesslve  and  violative  of  their  14th  amendment  nghls  to  due  process  The  court  als.> 
noted  that  It  was  unfair  for  govenunent  to  place  the  burden  of  malnuining  an  adequate  supply  of  tow-inconw  housing  on  a  few  prupcit\ 

See  Ciumiml  v.  CUritt.  121  Wash.  2d  586  (Wash.  Sup.  Q.)  1993 


This  year.  Evergreen  Legal  Servteas  auccnded  In  upholding  a  Seattle  law  that  requires  landtords  to  pay  low-income  tenants  J2000  in  relocation 
expcntts.  Tile  Tenant  Relocation  Asstatanca  Ordinance  (TRAO)  makes  landlords  responsible  for  half  of  their  tenants'  rekxatun  eipenses  if  they 
naist  leave  because  of  the  landlords'  dadston  to  ladavalop  their  property.  The  dty  pays  the  other  half.  Property  owners  complained  that  the  law 
unconstitutionally  deprived  them  of  their  5th  amendment  property  rights.  By  forcing  them  to  pay  each  tenant  S2000,  they  contended  that  the 
ordinance  Illegally  takes  a  portton  of  their  property  without  just  oompensation.  Hoivever,  a  federal  district  hekj  that  the  ordinance  does  not 
vtoble  landlonls'  piupeity  rights  because  they  do  not  have  *lo  subirtt  to  the  physkal  occupation  of  any  of  their  property  ' 
'      See  C«n«e«it>.Ci(y<ifSe«»tle,CSM14R  (US  DtotQ  11995 

Legal  Servica  Oppoaed  NationaBank  Merger 

Several  LSC  grantees  participated  in  a  campaign  to  stop  the  1992  bank  merger  between  North  Carolina  Nattonal  Bank  and  C&5  Sovran  Corp 
that  created  NationsBank.  Working  with  a  broad  coalition  of  contmunily  activist  groups,  including  the  Associatton  of  Community  Organizations 
for  Reform  Now  (ACORN),  legal  services  objected  to  the  merger  on  the  grounds  that  NCNB  had  neglected  the  needs  of  kiw-income  individuaU 
Under  the  federal  Clooununlty  Reinvestment  Act  (CRA).  groups  such  as  legal  services  and  ACORN  can  delay  or  even  halt  a  banking  merger  il  it 
is  found  that  the  bank  has  not  invested  enough  money  in  poor  communitiea.  Legal  services  alleged  that  NCNB  discriminated  against  blacks 
because  the  bank  denied  home  ownership  loans  to  blacks  at  a  higher  rate  than  whites.  NCNB  said  that  the  denial  rate  is  strictly  due  to  the  poorer 
credit  history  of  blacks  (Studies  have  shown  that  Asians  have  a  higher  acceptance  rates  than  whites).  To  put  an  end  to  the  activists'  chalk!nge  to 
the  merger,  I4CNB  agreed  to  provide  martgages  at  one  percentage  point  below  the  market  rate  and  hi  altow  AC^KN  a  role  in  evaluating 
mortgage  appbcanls.  In  additton,  NC3MB  gave  ACORN  a  SI25;000  grant.  Despite  all  of  that,  the  Atlanta  Legal  Aid  Society  still  threatened  to  file  a 


See  *Study  Shows  Race  Major  Factor,'  PR  Newswire.  rtov.  7, 1991;  'Consumers  Bear  Costs  of  Banking  Kegs'  Consunurs'  Kaandi 
,  October  1992;  'ACORN  Won't  Challenge  NCNB  Deal.'TV  Ammcan  Banbr.  Nov  7  1991 

Legal  Aid  Actuaed  of  Divisive  Tactics  in  Banking  Diapule 

bi  1992.  Legal  Akl  of  Western  Missouri  led  the  protot  against  a  Missouri  bank's  attempt  to  cki  busmess  in  Kansas.  Kupresenling  the  Kansas  Gty 
Regtonal  Association  lor  Community  Exsnomics  (KC  RACE).  Legal  Aid  complained  that  Commcro;  Bancshares  shouU  not  be  altowed  in 
Kansas  because  It  didn't  invest  enough  money  in  the  tow-income  neighborhoods  of  Kansas  City.  Missouri  Eventually,  Commerce  agreed  to 
Legal  Aid's  demands  that  it  commil  $17  million  in  toans  for  poor  neighborhoods  and  'donate'  SSO.OOO  to  the  Black  Chamber  of  Commerce  as  a 
condltton  for  dropping  its  protest.  Bank  President  Jonathan  Kemper  accused  Legal  Akl  of  being  divisive  and  counterproductive  throughout  the 
whole  process. 

See  -Battle  on  Urban  Core  Issues  Iwight  on  Kansas  Prairie,'  Kakms  Dfy  BuuMSS  jounut.  December  4  1992 

Opposed  Georgia  Bank  Merger 

In  1988.  (Georgia  Legal  Services  tried  to  prevent  the  merger  of  First  Savannah  and  Fust  Georgia.  They  claimed  Flr^t  Savannah  had  failed  to  meet 
the  credit  needs  of  low-income  and  minority  residents  even  though  the  federal  govenunent  had  officially  rated  the  bank's  CKA  performance  «s 
satisfactory.  Nevertheless.  Georgia  Legal  Services  filed  suit  daiming  that  the  merger  be  set  aside  until  they  gel  a  hearing  hi  challenge  il.  The 
court  turned  down  the  suit. 

.      SeeWasMngl<mt>.p(ficroftfv  CamptmUn-off/ic  Currency  ,856  F.2d  1507  (US  App  Ct.)  1»»« 
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Th«  ledcnl  lafpl  (enrico  progfun  is  an  impUoble  (oe  ol  weltara  reform.  From  family  caps  lo  workiaw.  legal  wrviccs  j^oups  have  alUckcd 
virtually  every  mapr  componeni  of  the  reform  agenda  About  the  only  'innovabve  reform'  legal  »ervic«  has  shown  any  inlon.'st  m  is  Iho 
•ipanslon  of  welfare  to  cover  criminals  and  dnig  addicts 

Legal  Services  Challenge*  New  Jeraey  Family  Cap 

This  year.  Legal  Services  of  New  Jersey  failed  in  its  attempt  to  overttmi  New  Jersey's  'Famulv  Cap"  provision  The  "Family  Cap"  cUminaio 
increases  in  AFDC  payments  for  additional  children  bom  to  a  reapient.  New  Jersey  implemented  the  cap  to  rennivc  the  pcrverx;  imreniivus  t.-r 
having  illegitimate  children.  However,  Legal  Services  argued  Ihal  the  cap  unconsblubonally  infringes  upon  a  woman  s  pnvatc  procrcativi.' 
choices.  They  believed  Ihat  since  a  woman's  right  to  reproduce  is  consbtubonally  protected  then  it  is  incumbent  upon  government  to  iubsidi7i.' 
It  However,  the  court  held  that  a  %voman's  right  to  reproduce  does  not  m  any  way  entitle  her  to  government  hnancul  assistance 
See  ex.  V.  ShMUla,  883  F.  Supp.  991  (US  Dist  O.)  1995 

Califomia'a  Work  Incentive  Program  Attacked  a*  Illegal  EipcrimenUlion 

In  1993,  the  Western  Center  on  Law  and  Poverty,  an  LSC  giinlee,  challenged  Cali/omia's  worlt  incentive  program  on  the  grounds  Ihat  it 
violated  federal  laws  against  experunentabon  on  human  research  subjects.  The  work  program's  goal  was  to  encourage  recipients  to  seek  gainhil 
cmptoyment  by  allowing  them  lo  earn  more  money  while  reducing  benefit  levels  1.3%  to  make  welfare  less  attractive.  Western  Center  Uiwyrr> 
argued  ihat  the  work  program  was  illegal  because  it  was  an  experiment  that  posed  a  danger  to  the  physical,  mental  or  emouonal  well-being  of 
the  human  participants  and  thus  couU  only  be  implemented  with  their  written  consent.  The  court  rc|cctcd  the  claim  because  the  law  against 
human  experimentation  was  primarily  designed  to  protect  individuals  involved  in  medical  experiments.  Keductions  in  (he  level  of  public 
assistance  programs  do  not  tall  within  the  scope  of  that  prohlbibon. 
See  Beiu  v.  Slulala,  853  F.  Supp.  1195  (US  Disl.  Ci.)  1993 

Wiaconain  Program  Attacked  for  Discouraging  Migrant  Recipients 

In  1994,  Legal  Action  of  Wisconsin  filed  suit  against  the  sUle  for  trying  to  discourage  welfare  recipients  from  migrating  there  to  get  higher 
benefits.  Under  Wisconsin's  two-tier  assistance  sysrem.  new  arrivals  receive  benefits  equal  to  those  in  their  home  state  lor  the  first  su  months 
Studies  indicate  that  at  least  30%  of  Wisconsin  welfare  recipients  move  to  the  state  to  get  higher  benehts.  The  state  pays  S517  a  month  to  a  tamil\ 
of  three  which  is  considerably  higher  than  neighboring  states  such  as  Illinois  (S3771  and  Indiana  (S288)  l^al  services  says  the  cosi-cuntrol 
program  is  unconstitutional  because  it  prevents  the  poor  from. traveling  freely. 

See  Rogers  Worthington,  'Study  Finds  Evklenoe  Some  View  Wisconsin  As  a  Welbre  Magnet,'  Ouago  Tribune.  May  23, 1995,  p.4 

Michigan  Sued  For  Kicking  Able-Bodicd  Adults  Off  Welfare 

In  19fi1,  several  LSC  grantees  tried  to  prevent  Michigan  from  removing  more  than  80,(X)0  able-bodied  adults  from  its  welfare  rolls.  Under  the 
General  Assistance  program,  adults  who  were  healthy  and  had  no  children  received  S144  a  month  which  was  in  addition  to  other  welfaiv 
payments  such  as  Food  Sumps.  Legal  services  claimed  that  the  state  violated  recipients'  due  process  rights  under  the  state  constitubon  by  not 
giving  them  adequate  notice  of  the  impenduig  changes.  A  state  appeals  court  rejected  the  claim  because  they  saw  no  reason  to  interpret  the  state 
constitulwn  more  broadly  than  the  federal 

See  Sucn  p.  DcpertmTil  of  Social  Strvices,  191  Mich.  App.  689, 1991 

Maasachoaetta  Group  Seeks  Disability  for  Felon  Serving  Sentence 

Western  Massachusetts  Legal  Services  sought  social  security  benefits  for  a  convicted  fekin  whik.-  he  was  still  doing  his  time.  Legal  services 
claimed  that  the  government  owed  Felix  Calaf  disability  benefits  for  the  last  four  months  of  his  sentence  because  he  spent  it  in  a  Home  Ekv- 
tronic  Monitoring  Program  They  reasoned  that  a  home  monitoring  program  -  in  which  Calaf  was  hooked  to  an  ekictronic  tether  -  does  nut 
constitute  oonAnement  as  defined  in  social  security  regulatwns.  These  regulations  specifically  prohibit  assistance  to  individuals  'confined  in  a 
jail,  prison  or  other  penal  lnsbtutk>n.'  The  court  rejected  legal  services  claim  because  he  was  not  on  parole  and  thus  legally  conhncd. 
See  Calaf  V.  Secniary  of  HHS  (US  Dist.  Ct.)  1994 

Legal  Servicca  Demands  Disability  for  Habitual  Criminal 

In  1994,  the  Legal  Assistance  Foundation  ol  Chicago  sued  the  federal  government  dununding  social  secunty  disability  benefits  lor  a  nun  who 
adnutted  to  making  a  living  from  crime.  Legal  Aid's  client  in  the  case,  one  J  immie  Jones,  frectv  admitted  that  he  robbed  ptxiplcand  stukcars  to 
support  his  S60  dollar  a  day  drug  hablL  Jones,  who  had  been  arrested  more  than  .!(» times  in  his  life,  also  received  welfare  so  that  the  money  he 
earned  hom  theft  apparently  went  solely  to  support  his  drug  habit  Nevertheless,  Legal  Assistance  argued  that  even  though  Jones  couU  support 
himself  through  Illegal  'gainful  activity,'  he  was  still  incapable  of  findmg  legal  gamful  empkiymcnt.  The  ludge  In  the  case  rukxl  that  If  Jones 
couU  nuke  a  living  from  a  life  of  crinve,  he  was  certainly  capabk;  of  earning  a  living  from  legal  employment 
See  /ones  v.  Shaiala,  21  F.3d  191  (US  App  Ct.)  1994 
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Pennsylvania  Pays  Price  for  Legal  Services  Activism 

Th*  WaraUy-funded  kgal  »cTvicB  program  has  been  an  Bpedally  disruptive  force  tn  Pennsylvania  over  the  last  i* 
groups  havednwnlheireof  Covemon.  leglslaton  and  even  federal  (udgcs  for  an  amy  of  luglily  questionable 
mining  pmon  safety  and  thwarting  welfare  refomu 

CovcmorThonibaigh  Blamed  Legal  Scrvicea  (or  HoMagc  Criais 

In  1981,  Governor  Dick  Thomburgh  bUnwd  Community  Legal  Services  of  Philadelphia  for  contributing  to  a  dangerous  hostagi>-taking  incideni 
at  the  Cialerford  federal  penUentiary.  The  ringleader  of  the  incident,  convicted  cop-killer  Joseph  Howen.  had  been  transferred  to  Graterlurd 
from  Holmesburg  slate  prison  in  1973  for  murdering  the  warden  and  deputy  warden  .  As  punishment  lor  the  murders.  Bowen  was  placed  in 
solitary  con/inenwnt  at  Graterford.  However.  In  197S,  Community  Legal  Services  succeeded  ui  having  Ekiwcn  mumcd  to  the  general  populi- 
Iton.  The  hostage  Incident  resulted  when  Bowen  and  three  other  uimates  tailed  in  an  escape  attempt  and  held  38  people  lor  live  davs  G.>vi-mi'r 

1  that  -Never  again  should  govemment  permit  cause'  groups...to  place  the  purported  nghts  of  vkious  cnminals  above  the 

iitent  and  correction  officers  ' 
See  Jerry  Flint,  'Frtends  In  Court.'  Fortes.  December  21. 1981,  p  34 

Never  Again? 

In  1994.  Keystone  Legal  Servlcas  of  Pennsylvania  sued  sttte  prison  officiab  because  they  sentenced  an  inmate  to  solitary  confinenwnl  for 
planning  a  riot.  Keystone  Hied  suit  against  prison  officials  claiming  that  they  violated  Cecil  Cook's  nght  to  due  process  because  the  charges 
were  too  weak  to  jUilUy  ptinishment.  However,  the  court  rejected  Keystone's  arguments  because  prison  officials  had  information  from  a  reliable 
Informant  who  gave  very  specific  accounts  of  Cook's  plans.  The  court  also  look  note  of  the  statements  of  felkiw  inmates  who  said  that  it  was  a 
good  move  to  k>ck  up  Cook. 

See  Codt  v.  LAmrni,  863  F.  Supp.  207  (US  DIst.  Q.)  1994 

State  Sued  For  Kicking  Able-Bodicd  AdulU  Off  Welfare 

In  1994,  Community  Legal  Services  sued  the  sute  for  cutting  off  welfare  benefits  to  single,  able-bodied  adults.  Under  the  slate's  General 
Assistance  program,  adults  between  the  ages  of  18  and  65  received  1615  a  year  even  if  they  had  no  children  and  were  fit  to  work.  Governor 
Casey  sought  to  reduce  the  payments  to  1205  a  year  to  achieve  an  esbmated  $1 10  nUllion  in  cntically-necdcd  budget  savings.  In  the  end.  Ihi- 
Uale  agreed  to  reduce  the  cutback  but  did  succeed  in  removing  14.000  from  Ihe  rolls   Those  under  45  are  expected  to  work  unless  they  are 
mentally  or  physically  disabled.  However,  the  state  Labor  and  Industry  Secretary  complained  thai  Community  Legal  Services  encouraged 
recipients  who  had  applied  for  pb  training  to  drop  out  so  they  could  appeal  Ihe  revocation  of  their  wellarv 

See  Frank  Keeves.  "Sates  Reduce  Welfare  Cutback.'  Pi»lsfnirj/i  PaH-Caelte.  Sept  22. 19*),  p  Al ;  and  Hank  Grezlak.  'CLS  Files  Class 
Action.'  T7r  Legal  InliUigaicer,  Aug.  4. 1994.  pg.l. 

Legal  Servica  Challenge*  Welfare  Residency  Requiremenl 

Neighborhood  Legal  Services  sued  the  state  because  it  imposed  a  60-day  residency  requirement  for  receiving  General  Assistance  benefits 
Pievknisly.  anyone  could  itiove  to  Pennsylvania  and  immediately  be  ebglble  lor  General  Assistance.  Pennsylvania  lawmakers  have  long  been 
concerned  thai  the  sule's  high  welfare  benefits  make  It  a  haven  for  recipients  from  neighbunng  states  A  bO<lay  residency  requirement  would 
force  newcomers  to  live  without  any  welfare  for  that  period  Neighborhood  Legal  Services  contends  that  such  restrictions  are  unconsbtutionaL 
See  IbUke  Bucsko.  *Sull  Challenges  Kesklency  Poition  of  Welfare  Reform.'  Ptllsburgh  Poil-Cazellc.  ScpL  28. 1994.  pg.  C5 

Slate  Sued  (or  Trying  to  Control  Soaring  Medical  Coals 

In  1993,  Conununily  Legal  Services  sued  the  slate  for  attempting  to  lein  in  soaring  medical  assisUnce  costs.  At  that  time,  Ihe  slate's  medicaid 
program  consumed  15  percent  of  the  stale  budget  with  costs  increasing  up  to  20%  annually.  In  an  effort  tu  cut  $40  million  from  the  S2.3  billion 
medical  assistance  budget,  Ihe  stale  tried  to  save  the  program  by  scaling  back  services  such  as  routine  dental  care.  Emergency  procedures 
woukl  still  be  subsklized.  In  a  court  settlement,  Ihe  Casey  Adnunislralion  agreed  to  restore  some  of  the  cuts,  includmg  routine  dental  care 
See  Tim  Reeves.  'State  Poor  to  Get  Back  Health  Care  Benehls.'  Pittsburgh  PmtCnettc.  )unc  11. 1W.1.  pg  HI 

Federal  Judge  Sanctions  Legal  Services  Lawyer  for  Unethical  Tactics 

In  1992,  a  federal  judge  formally  sanctioned  a  lawyer  with  Delaware  County  Legal  Assisuncv  fur  using  unethical  legal  tactics  in  delaying  the 
eviction  of  problem  tenants  from  non-profit  housing  For  more  than  two  years.  Delaware  County  repeatedly  prevented  Flower  Manor,  a  private 
non-profit  group  dedicated  to  providing  tew-uicome  housing,  from  evicting  lenanl«  who  refused  lo  pay  rrni  Flower  Manor  complained  that  'it 
is  unfair  for  an  attomey  who  is  paid  with  federal  funds  to  intentionaUy  delay  and  manipulate  in  order  to  force'  Ihcm  tu  cave  in  to  his  unreason- 
able demands.  Federal  District  Court  Judge  Ronakl  Buck  waiter  agreed  He  sanctioned  Roger  Ashodian  of  Delaware  County  Legal  Assistance  for 
engaging  In  legal  tactics  whose  only  purpose  was  to  needlessly  increase  the  cost  of  litigation 
See  CdHimii  p.  fleuvr  Manor.  Ovil  Action  No  91-4890  (US  Disi  Cl )  1VV2 
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Legal  Services  Wrecks  Havoc  in  Florida 

Both  business  and  govenunent  in  Rohda  suffer  significantly  from  legal  services  bbgation  The  agrtcutfure  uidustrv  is  losing  thousands  of  )obs  t^ 
cmtly  Ubgalion.  Local  govemrnents  spend  millions  resisting  everything  from  challenges  to  Iheir  electoral  systems  to  how  they  deal  with  thu 
homeless.  Currently,  legal  services  is  fighting  the  suie's  efforts  to  cut  off  benefits  to  illegal  uiurugrants 

Legal  Services  Lilif  ales  Away  Thousands  of  Farm  Labor  Jobs 

After  two  decades  of  Ubgation,  legal  services  has  succeeded  in  destroying  nearly  lOjOOO  job^  in  Rorida  s  sugar  cane  industry  As  ruci-nlk  a> 
1988.  more  than  10X100  Jamaican  guest  workers  would  migrate  to  Florida  to  cut  sugar  cane  as  part  ol  a  special  government  program  ti<  bnnp  in 
essential  foreign  workers.  These  workers  were  given  free  housing,  free  transportation  to  and  from  lamaica.  health  care  and  guarantL-cd  wagi.-s  i>; 
nearly  S7  an  hour  Yet,  each  year,  Rorida  Rural  Legal  Services  would  haul  sugar  growers  mtu  court  alleging  a  mvnad  of  lab>ir  violations  A 
senes  of  suits  culmiiuting  in  a  S51  irxilUon  judgment  handed  down  in  1992  forced  the  growers  to  switch  to  mechanization  In  1^3.  only  21tX' 
workers  were  einpkiyed  in  the  harvest  When  warned  lour  years  ago  that  the  companies  might  tire  ol  the  ceisekns  bbgation  and  switch  to 
mechanksl  harvesbng,  a  legal  services  lawyer  said  it  was  s  bhjff  and  that  they  would  eventually  negobate 

See  Jon  Jefferson.  'Cane  Workers  Accxird  Means  Big  Job  Ums,"  TV  Ntnumtl  Lmw  lounul.  November  8, 1993.  pg  1.  Kosalind  Kesnick. 

*Sugar  Companies  and  Cane  Cutters  Battle  in  Rorida.'  TV  NtlimuU  L*w  launul.  April  1 ,  1992.  pg  I 

Florida  Cities  Harassed  Over  Electoral  Voting  Systems 

Suice  1990.  Florida  Rural  Legal  Services  has  sued  eight  kxal  governments  demanding  that  they  abandon  their  at-brge  electoral  systems  for 
single-member  districts  on  the  grounds  that  at-large  vobng  unfairly  dilutes  black  vobng  strength.  County  and  city  governments,  including 
DcSoto  County,  Hendry  County  and  the  cities  of  Arcadia.  Ft  Pierce  and  West  Palm  Beach,  have  spent  hundreds  of  thousands  ol  dollars  tighbng 
what  they  regard  as  unf  ilr  allegatknts  that  they  deliberately  wesken  black  votmg  strength  The  city  of  Arcadu.  for  mstance.  has  had  to  spend 
more  than  $100,000  fending  off  a  FRLS  lawsuit  even  though  two  of  the  dty's  five  council  members  arc  black.  CVSoio  Counryollicials,  whi->  havi- 
accrued  more  than  SICOXOO  In  legal  bills,  complain  that  FRLS  wants  them  to  count  minontivs  ui  prisons  and  mental  hospitals  in  assessing  the 
number  of  minoribes  eligible  for  representabon. 

See  Ian  Trontz. 'Voting  Rights  Suits  Cost  over  S3OOJ0OO.'  VitTtmpt  Tribune,  \ui\t  2. 1995.  pg  I.  BUI  Douthat.  'Votuig  Rights  I'lonvcr.' 

TV  Pttm  Btmch  P<kI,  April  3, 1994,  pg.  IB 

Jail  Sued  for  Trying  to  Prevent  Spread  of  AIDS 

In  1994.  Greater  Orlando  Area  Legal  Services  (COALS)  forced  the  Orange  County  Jail  in  Orlando  to  stop  segregabng  AIDS-mlecti-d  inmates 
from  the  general  population.  The  isil  started  tfie  pobcy  in  1989  to  protect  other  inmates  and  employees  from  pi>ssibie  inlcction  Immediately . 
COALS  filed  a  lawsuit  which  dragged  on  for  nearly  five  years.  Legal  services  lawyers  contended  that  the  lail  was  denying  inmates  counseling 
and  medical  treatment.  Ed  Royal,  deputy  corrections  director,  called  the  charge  'a  bunch  ol  bunk'  and  said  the  tad  consistently  provided 
treatment  and  medication.  The  Center  for  Disease  Control  esbmates  that  5000  prisoners  per  year  contract  the  AIDS  virus. 
See  Jim  Leusner,  'Jail  Will  Stop  Segregabng  AIDS  Inmates,'  TV  OrlMndo  Smiintl.  Sept  30, 1994,  pg  C 1 

Foit  Lauderdale  Sued  For  Housing  Homeless  in  Tent  Camp 

The  Legal  Akl  Servkx  ol  Broward  County  is  currently  suing  the  city  ol  Fort  Lauderdale  lor  housing  the  homeless  in  a  lent  camp.  City  officials 
constructed  thecamp  toget  the  homeless  out  of  public  parks  where  there  had  been  many  complaints  about  them  urinating  and  dclecabng  in 
pubUc  The  camp,  which  houses  about  300  people,  provides  three  Large  open  air  tents,  cots,  ruiuiing  water,  toilets  and  3-by-7  foot  sk^ping 
spaces.  The  camp  is  abo  regularly  inspected  by  health  authoribes.  Nevertheless,  Legal  Aid  says  the  facility  is  madequalc.  They  claim  the  camp 
violates  the  homeless'  constitutional  nght  to  pnvacy  and  subfeds  them  to  cruel  and  unusual  punishment  Legal  Aid  demands  that  the  city  cither 
buUd  a  better  facility  or  let  the  homeless  roam  frwiy  as  they  did  before 

SeeTao  WooUc,  'Legal  Aid  Suit  Blasts  Homeless  Site,'  Sun-Smtinrf.  March  31. 1994,  pg.  IB 

Legal  Services  Demands  Foster  Care  for  Illegal  Immigrants 

Legal  Services  of  Greater  Mianru  is  suing  the  state  for  refusing  to  admit  illegal  unmignnt  chiklren  into  the  slate  foster  caie  system.  The  sUle  hxik 
the  step  after  Governor  Chiles  annoimced  that  Fkinda  is  under  no  obligabon  to  subsidize  services  fur  illegal  immigrants  and  would  sue  the 
federal  govenunent  to  recoup  the  money  it  has  spent  to  date.  Currently.  Florida  spends  S739  million  a  year  on  immigrants. 

See  Larry  Rohler.  'Fkinda  Opens  New  Front  in  Fight  on  Immigrant  Policy,'  TV  New  York  Times,  February  1 1, 1994,  pg.-44 

Orange  County  Schools  Sued  for  Expelling  Violent  Students 

In  1992,  Greater  Orlando  Area  Legal  Services  sued  Orange  County  Schools  on  behalf  ol  several  students  expelled  for  violent  behavior.  Legal 
services  claims  that  the  sbjdenis  have  behavioral  problems  and  it  is  the  obligation  ol  the  school  dislnct  to  provide  them  with  special  education 
programs.  One  of  the  students  GOALS  wanted  readn\itted  was  expelled  for  breaking  another  student's  arm  and  nose.  The  suit  was  dismissed 
on  procedural  grounds,  but  not  until  Orange  County  had  modified  its  expulsion  pobcy  to  lake  into  account  "specul  needs"  chiUren 
See  Sandra  Fish,  'Suit  Challenges  Expulsion  Policy.'  Orlando  Sentinel  Tnbune,  April  27. 1992,  pg  Bl 
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California  gtanices  of  tha  Lqpl  Services  Cbrporahon  have  inflicted  significant  harm  on  the  slate  They  have  thwaitcd  weUare  relomv.  over- 
turned laws  against  abusive  panhandien.  kept  able-bodied  men  on  welfare  and  allowed  illegal  aliens  access  lo  gnvemmenl  services.  The  cost  ul 
this  and  otfier  activism  to  Callfomians  in  both  money  and  quabty  of  life  has  been  high- 

LawmakeiB  Outraged  at  Legal  Seivicca  Sutwcrsion  of  Welfare  Reforms 

Last  year.  Governor  Pete  Wilson  and  state  legisbtors  expressed  their  outrage  over  legal  services  repeated  eftorts  to  overturn  the  state's  ambi- 
tious welfare  reforms.  Under  the  state's  'carrot  and  stick'  approach,  recipients  had  their  AIHX:  benefits  cut  15%  to  make  woUare  less  attractiv..' 
but  allowed  to  earn  more  money  to  ease  their  way  to  self-sufficiency.  However,  the  Western  Center  on  Law  and  Poverty  succeeded  in  overturn- 
ing one-third  of  the  cuts,  claiming  that  the  reforms  imposed  undue  hardships  on  the  poor   Besides  forcing  the  stale  lo  spend  an  extra  SI30 
million  a  year,  the  increased  expenditures  seriously  dilute  the  slate's  attempts  to  remove  the  perverse  incentive;  to  wrilare  de^vndenc\ 
Governor  Wilson  said  of  the  Western  Center  thai  'II  Is  outrageous  that  this  sell-appointed  band  of  wcllare  advocates  can  substitute  its 
distorted  view  of  welfare  reform'  for  the  policy  of  the  'duly-elected  suie  legislature  ' 

See  K.L  Billingsley,  *WeUai«  Legal  Eagles  Ry  High,'  The  Wes^njtoa  Times.  September  6, 1<M4.  pg  A 1 

Counties  Sued  for  Trying  to  Keep  Employable  Adults  OH  Welfare 

Over  the  last  four  years,  legal  services  lawyers  have  halted  the  attempts  of  several  county  governments  to  reduce  welfare  benefits  for  healthy, 
adult  men  eligible  to  work-  Many  counbes  faced  wdth  tight  budgets  have  sought  to  restrict  benefits  to  this  least  deserving  category  of  recipients 
only  to  have  legal  services  thwart  their  efforts.  In  1991.  for  instance,  the  Legal  Akl  Foundabun  of  Los  Angeles  forced  Los  Angek»  County  to 
increase  General  AsslsUnce  monthly  beneBts  from  S312  to  S341.  In  1992.  the  Legal  Aid  Society  of  San  Diego  prevented  San  Diego  County  from 
limiting  adult  men  to  3  monttis  of  assistance  per  year  terdng  the  county  to  spend  $6  million  In  1993.  the  Legal  Aid  Society  of  Alameda  County 
•lopped  that  county  from  imposing  a  similar  three  month  restrictun  for  7000  empkiyable  adults  at  a  cost  of  SIS  million.  However,  this  year 
Sacramento  County  did  win  the  right,  over  the  vigorous  objections  of  legal  services  lawyers,  to  reduce  the  monthly  bcnehts  for  employable 
RCipients  from  S286  to  S221. 

See  Ronald  Taykir.  "County  Ready  to  Enact  Hike.'  UKAtigdn  Timrs.  June  11. 1991.  pg.  3  (For  hirther  background,  conuct  NLPC) 

Legal  Services  AlUcks  Crackdown  On  Welfare  Fraud 

Legal  services  groups  have  attacked  an  innovative  welfare  anti-fraud  program  even  though  it  has  saved  millions  of  dollars.  Several  California 
counties.  foUowing  the  lead  of  Los  Angeles  Cotwty.  now  fingerprint  welfare  recipients  to  prevent  potential  abusers  fiom  signing  up  more  than 
once  for  benefits.  However,  when  Los  Angeles  County  announced  that  it  saved  S4.5  million  in  one  month  with  a  potenUal  savmgs  of  SI  lb 
millk>n  over  two  years,  the  only  coirunent  of  the  Legal  Aid  Foundation  of  Los  Angeles  was  "why  wc  arc  so  sell<ongiatulalory-  about  savuig 
money.  When  Sacramento  County  announced  that  it  would  start  fmgerprinbng,  a  bwyer  with  Legal  Services  of  Northern  California  said  it  was 
unfair  because  it  would  deter  those  with  outstanding  warrants  and  arrest  records  from  applying  A  survey  of  welfare  recipients  showed  that 
95%  supported  the  program  because  it  would  make  welfare  more  credible 

See  Leslie  Beiger.  "^vuigs  Seen  in  Welfare  Fingerprint  Program.'  Lus  Angdn  Tmm.  October  15. 1994,  pg.  B1;  Mana  Camposeco,  'New 

Welfare  Anti-Fraud  Effort  Comes  Under  Fire,'  Sacrtmento  Btt,  Dec  26, 19»4,  pg.  Bl 

Homclcaa  Go  On  S4mjXX)  Drug  and  Drinking  Binge 

In  1991,  the  Legal  Aid  Society  of  Orange  Counry  won  S400,000  from  the  city  of  Santa  Ana  lor  more  than  30  homeless  persons  as  compensation 
for  supposed  suffering  they  experienced  when  police  forcibly  removed  them  from  the  grounds  of  the  city  civic  center.  Despite  the  fact  that  the 
vast  majority  of  the  homeless  plaintiffs  were  drug  addicts  and  alcoholics,  the  settlement  Legal  Aid  lawyers  worked  out  simply  gave  each 
homeless  person  $11 W5  without  any  requireinents  that  they  get  counseling  for  their  maladies  The  predictable  result  was  a  wild  binge  o( 
drunkenness,  drug  use  and  outlandish  squanderuig  of  money  One  homeless  person  said  he  used  his  money  lo  treat  his  Incnds  to  a  night  on  the 
town  in  a  Umo  and  looking  lor  all  the  drugs  his  money  couW  buy.  Another  also  admitted  lo  'cruisin"  in  a  luxury  car  with  friends  and  getting 
drunk.  One  man  who  fared  better  than  the  rest  said  he  found  a  nice  apartment  with  a  )acuzzi  but  says  that  he  slUI  drinks  and  has  no  intention  of 
getting  a  job  Within  months,  of  the  31  homeless  plaintiffs  who  received  damage  awards,  1 1  were  homeless  again,  several  were  runnuig  out  «l 
money  and  some  had  simply  disappeared.  Only  9  were  legitimately  trying  lo  turn  their  lives  around    All  Legal  Aid  lawyers  had  to  say  was  that 
the  homeless  were  entitled  to  use  the  money  as  they  saw  tit 

See  Gebe  Maitinez.  'Ikloney  Didn't  Buy  Them  Happiness.'  Los  Angrin  Tmio.  Dec  2. 1991.  pg.  Al 

Legal  Aid  Calls  Cute  in  Medical  Assistance  for  Aliens  Racist 

In  1993,  the  Legal  Aid  Society  of  San  Die^  criticized  San  Diego  County  for  cutting  oil  emergency  care  benefits  lo  illegal  aliens.  The  county  took 
the  action  when  it  discovered  that  $5.2  million  of  a  S10.8  million  emergency  care  program  lor  the  uninsured  was  going  lo  illegal  imirugranLv. 
County  authorities  say  that  they  can  not  provide  such  care  when  services  are  already  luniled  lor  legal  residents  Legal  Aid  said  the  cuts  were 
ndally  mobvated. 

See  Rex  Dalton,  'County  to  Halt  Medical  Funds  for  Migrants.'  Vie  San  Difto  UntoiiTnbunr  November «.  1993,  pg  Bl 
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California's  Legal  Services  Woes  II 


Calitomia  Icf^l  s^rvicei  groups  that  receive  hinding  from  the  Legal  Semoes  Carpondon  roAbnuc  lu  engage  in  Kighly  quesbonabl);  and  c 
bbgalkin.  This  Indudei  opposibon  to  mandatory  drug  rehabUiUtion  lor  wellare  recipients.  INS  roundups  of  illegal  aliens  and  even  a  nun 


Legal  Service*  ProBolcs  Imsporaibililjr  by  Homelcaa 

In  the  last  four  years,  California  cities  and  businesses  have  been  repeatedly  sued  by  legal  services  lawyers  for  trying  to  control  problem-'' 
associated  with  the  homeless.  For  example.  Legal  Services  of  Northern  California  sued  Sacramento  (or  prohibiting  the  hoPK'less  fmm  camping 
out  In  public  and  threatened  yet  another  suit  (or  prohibiting  panhantilers  from  harassing  people  The  San  Francisco  Neighborhood  Lcj^l 
Assistance  Foundation  attacked  as  a  threat  to  pnvacy  a  proposal  tfxat  homeless  applicants  for  social  services  be  screened  (or  cnnunal  warrant^ 
The  cities  of  Oakland  and  □  Capn  had  to  pay  SI3XI00  and  S40,a00  respectively  (or  allegedly  destroying  the  ptuperty  o(  the  hunvlcss  when  lhi'\ 
expelled  them  from  illegal  campsites.  In  Orange  County,  Viva  Supermarkets  had  to  pay  125,000  to  a  community  activist  group  as  a  condiium  li- 
stopping  a  le^l  services  lawsuiL  Legal  Aid  of  Orange  County  had  threatened  to  sue  Viva  for  allegedly  destroying  the  homeless'  pergonal 
ptoperty  while  repossessing  shopping  caits  they  had  stolen  from  their  stores 

See  Larry  Hicks,  'Panhandle  Lawsuits  Expected.'  Sacrmnlo  Bar,  Dec.  2, 1993,  pg.  Bl  (For  hirther  background,  conuct  NLI"C) 

Legal  Scrvicts  Coatribulcs  to  Mtdi-Cal  Fraud 

Thanks  in  part  to  legal  services,  thousands  of  Mexkans  Illegally  cross  the  border  each  year  to  fraudulently  get  free  medical  care  at  taxpayer 
expense  under  the  Medkald  program  Medial  professlonab  and  social  workers  complain  that  such  undocumented  imnugrants  oiicn  get  moa' 
services  than  are  available  to  legal  residents.  Investigatots  with  Medi-CaL  California's  Medicaid  program,  say  that  whenever  they  are  staHonvd 
at  the  border  they  catch  at  least  five  people  per  day  illegally  trying  to  get  Medi-Ol  services.  They  estimate  that  close  border  nnonitoruig  would 
lave  taxpayers  S3  million  per  year  However,  the  Legal  Aid  Society  of  San  Diego  has  hampered  such  daily  uispections  because  it  wouU  deter 
undocumented  immigrants  from  seeking  Medl-Cal. 

See  Gayle  hlanson.  'Illegal  Aliens  Strain  an  Ailing  US.  System,'  Thr  Wtshmglon  Tuirs,  Apnl  12. 1994.  pg  A5;  San  Dk^  Uiiioii  Tnhuiu. 

April  15, 1993 

Legal  Aid  Alucka  Mandatory  Treatment  for  Addicts  on  Weliare 

In  1993,  the  Legal  Akl  Foundabon  of  Los  Angeles  threatened  to  sue  Los  Angeles  County  for  rcquinng  welfare  recipients  who  are  substancv 
abusers  to  enter  treatment  programs.  The  county  took  the  step  because  welfare  recipients  who  were  addicl^i  or  alcoholics  were  not  volunlLVrin^; 
for  rehabillUtnn.  In  addition,  the  county  had  received  inany  complaints  about  recipients  using  their  checks  to  buy  drugs  and  akohoL  Under  thi 
program,  IndivUuals  who  are  determined  by  a  physician  to  be  abusers  are  required  to  attend  a  three  month  treatment  program  at  county 
fadlibes  and  can  not  receive  hitther  welfare  checks  until  they  complete  the  program.  Legal  Aid  argued  that  forced  rehabUitation  discnminates 


See  Sominl  Sengupla,  "Drug  Rehab  Re()uired  of  Soine  Recipients,*  Los  Angda  Tinvs,  March  8, 1993,  pg.  Bl 

Legal  Aid  Trie*  Iq  Derail  Innovative  School  Reform 

In  1993,  the  Legal  Aid  Foundabon  of  Los  Angeles  tried  to  halt  the  implemenubon  of  an  innovative  school  reform  designed  to  improve  acadenui. 
performance.  Fotir  public  schools  within  the  Los  Angeles  UnlAed  School  Dulnct  received  permission  to  transform  their  schoub  into  Chatter 
Schools,  a  reform  in  which  parents,  teachers,  and  adiiunistiaton  are  free  to  design  their  own  curricula,  graduabon  requirements  and  teaching 
methods.  The  curricula  designed  by  the  schools  included  a  humanities  program  (or  high  schoolers  based  on  Ancient  Creek  literature  and 
philosophy,  a  curricula  for  at-risk  elementary  children  emphasizing  special  tutonng  and  a  curricula  maximizing  parental  involvement  Al- 
though the  Charter  Schools  are  designed  to  especially  attract  students  from  minority  groups.  Legal  Aid  in  conjunction  with  various  avil  rights 
groups  tried  to  scuttle  the  plan,  claiiiung  It  would  discriminate  against  minorities.  However,  many  minority  parents  supported  the  pbn  One 
Labna  parent  said  "the  chatter  pUn  Is  the  possibility  of  a  better  educabon  for  our  chUdren,  Ubno  and  Aincan-Amcncan..  Why  say  no'' 
See  Lois  Tinuuck.  "Schoob  WIU  Start  With  a  dean  SUle,"  Los  Angda  Times,  July  3, 1993,  pg.  BI3 

INS  Sued  for  Rounding  Up  Illegal  Aliens 

In  1992,  the  Immigrabon  and  rvlabiralization  Service  agreed  to  settle  a  seven-year  fegal  services  lawsuit  by  restrictuig  Its  ability  to  arrest  illegal 
immigrants  Califonua  Rural  Legal  Assistance  sued  the  INS  over  a  1984  raid  ui  which  20)  INS  agents  and  pobce  ofhcers  seakxl  oil  several  streets 
and  bars  in  the  town  of  Sanger,  detaining  hundreds  of  people  suspected  of  being  Illegal  aliens  The  raid  resulted  in  250  deportations.  However. 
CRLA  succasshiUy  argued  that  because  some  of  the  people  detained  were  American  dbzens,  the  INS  violated  their  constitutional  rights 
Although,  the  agreement  allows  INS  to  conduct  slnular  raids  without  police  ofhcers  involved,  experts  believed  it  would  lead  to  further  restric- 
tions on  INS's  ability  to  arrest  illegal  immigrants 

See  •Court  Curbs  INS  Power  to  Round  Up  MigranU,'  San  Dkjo  Uiuon-TniMnr.  Febiuary  1 ,  1992,  pg  A21 
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Legal  Services  Saddles  California  With  Illegal  Immigration 

The  federal  legal  services  pfogram  is  a  inaior  reason  why  California  must  spend  billions  ol  dollars  canng  for  2  miUion  illegal  itnmigranLv 
Currently,  legal  services  groups  are  leading  the  effort  to  stop  the  unpknnentabon  of  Proposition  187  whKh  l»ns  govemnwnt  assistance  lur 
Illegal  immignnts. 

Legal  Services  Leading  Charge  Against  Prop  187 

True  to  their  word,  several  of  California's  LSC  grantees  have  mitiated  lawsuits  to  overturn  Proposition  187's  ban  on  most  government  5cr\ici'> 
for  Illegal  aliens.  In  an  opening  round,  California  Rural  Legal  Assistance  persuaded  a  slate  court  to  bar  the  enlorccmcnt  ol  a  ban  on  public 
higher  education  for  undocumented  immigrants.  Currently,  there  are  14.000  illegal  immigrants  enrolled  In  the  state  s  community  colleges  in 
addibon  lo  SOD  enrolled  at  California  Stale  University  campuses  and  125  at  the  University  of  California  CRLA  is  also  involved  in  n  federal  suit 
sreking  to  overturn  the  provision  denying  Medicaid  and  welfare  lo  Illegal  immigranls  Joining  CKLA  ui  this  suit  is  the  Leg^l  Aid  Society  of  San 
Mateo,  the  IMabonal  Inunigrataon  Law  Center  and  the  San  Francisco  Neighborhood  Legal  Assisunce  Foundabon 

See  Hannah  Nordhaus,  "No  Quiet  Tronls  In  This  War."  The  Recorder,  IMovember  10. 1994.  pgJ!:  'Prop.  187  Ban  on  Higher  Education 

Ban«l.'  Los  Angela  Tunes,  February  9, 1995.  A3 

Schools  Can't  Request  Documents 

California  Rural  Legal  Assistance  forced  a  San  Diego^m  school  district  to  stop  requesting  ImmigRtion  forms  lo  dctennine  if  students  are  legal 
residents  of  the  district.  While  federal  law  prohibits  schools  from  inquiring  about  citizenship  status,  stale  law  mandates  that  districts  vcniy  that 
students  are  legal  residents  of  the  district.  San  Diego-area  districts  are  especially  concerned  about  students  lUegallv  attending  their  schools  after 
it  ms  discovered  last  year  that  Mexican  nationals  residing  in  Mexico  crossed  the  bortler  to  attend  US  schools.  Officials  of  the  Escondido  Union 
High  School  District  said  they  requested  the  inunigntion  forms  only  as  a  way  lo  verify  that  the  students  were  ui  fact  residing  m  their  distncU. 
CRLA  said  such  requesb  for  documentation  would  scare  away  children  of  inumgrants. 

See  Lisa  PetriUo.  "Escondido  Schoob  to  Slop  Using  INS  Forms,'  TV  San  Ditgo  Unwn-Tnbune.  September  30. 1995,  pg.  Bl 

Questions  Computer  Screening  of  Applicants  For  Work  Eligibility 

The  National  Immignbon  Law  Center  criticized  an  innovative  computer  system  that  empkiyers  can  use  lo  instantly  verify  the  citizenship  stalu> 
of  pb  applicants.  CT  Bicycles  of  Santa  Ana,  one  of  231  businesses  participating  in  a  pikit  program,  used  the  Venficatiun  Information  System  (t< 
Identify  185  Ineligible  workers  from  lOOOapplicants  over  a  two  month  period.  The  VIS  appears  to  cuunlur  the  easy  ability  of  illegal  inunigranls 
to  use  fake  documents  to  get  jobs.  However,  the  National  Immigration  Law  Center  says  it  is  concerned  Ifiat  it  will  be  used  to  discriminale 
against  applicants  who  kx>k  foreign. 

See  Leslie  Earnest,  They're  On-Une  With  INS."  Los  Angdti  Tones.  December  4. 1995,  pg.  Dl 

Supports  Automatic  Citizenship  for  Children  of  Illegal  Aliens 

The  National  Imiiugration  Law  Center  is  attacking  a  proposed  constitutional  amendment  to  end  automatic  citizenship  for  the  offspring  of  illegal 
Inunigranls.  Under  current  citizenship  laws,  children  bom  lo  Illegal  abens  In  the  VS.  are  automatic  citizens  and  entitled  to  costly  federal 
assistance  such  as  Aid  lo  Families  with  Dependent  ChiUren  and  Medicaid.  In  1992. 96.000  babies  bom  lo  undocumented  women  in  California 
were  covered  by  the  state's  Medicaid  program  at  a  cost  ol  more  than  $230  milbon.  The  National  Immigiatiun  Law  Center  said  the  proposed 
amendment  vkilates  illegal  aliens'  14lh  amendment  rights. 

See  Marc  Lacey.  'Move  to  Limit  Qtizenship  Cains  Support.'  Uk  Angda  Tiincs.  June  11, 1995,  pg.  A1 

Atucks  Effort  to  Crack  Down  on  Illegal  Aliens  Living  in  Public  Housing 

In  1992,  Califonua  Rural  Legal  Assistance  attacked  a  proposed  congressional  law  to  prohibit  ilkigal  aliens  fiom  living  in  public  housing 
California  Congressman  Elton  Callegly's  bill  called  for  public  housing  agencies  to  annually  inspect  all  federally-funded  units  to  determine  if 
illegal  immigrants  were  livuig  in  them.  Callegly  felt  his  bill  was  necessary  because  federal  housmg  officials  were  not  adequately  enforcing  the 
prohibition.  CRLA  said  it  was  just  an  attempt  'to  whip  up  anti-lrrunigrant  fear." 

See  Carkn  v.  Lozano.  'Callegly  Proposal  Prompts  Charges  of  Racial  PoUticking.'  Los  Angctes  Timn,  September  19, 1992,  pg.  Bl 

Chaos  At  the  Border 

In  1991,  CalUomia  Rural  Legal  Assistance  criticized  the  California  State  Department  of  Transportation  lor  buiUtng  a  fence  In  the  median  ol 
Interstate  5  south  of  San  Diego  lo  prevent  hundreds  of  illegal  aliens  from  running  across  the  freeway  to  avoid  an  INS  checkpoint.  Between  1985 
and  1991,1 12  lUegal  aliens  had  been  killed  running  back  and  forth  across  the  uiterslate  to  avoid  the  checkpoint  ll  seems  they  would  lumpoulul 
smugglers'  vehicles,  dart  across  eight  lanes  of  freeway,  walk  north  past  the  checkpoint  and  then  run  back  across  the  cighl-lanc  ruad  lo  be  picked 
up  by  the  wailing  smugglers.  CRLA  did  not  want  a  fence  in  the  median,  claiming  that  would  not  solve  the  problem  INS  officials  had  tried  other 
altenulives  including  prayer  cards  distributed  throughout  Mexico  warning  potential  illegal  entrants  to  slay  off  the  highways  CKLA  preferred 
that  a  highway  safety  video  be  shown  In  the  Tijuana,  Mexico  bus  station  where  many  illegal  aliens.congrcgalc  before  heading  lor  the  border. 
See  Seth  Mydans,  "One  Last  Deadly  Crossing  for  Illegal  Aliens."  TTic  Ncu>  York  Times.  January  7, 1991,  pg.  Al 
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California  Under  Assault  -  Continued 

NLPC«  extensive  invesbgalion  o(  Ihe  judicul  inlKi  o(  CalUomu  legil  semen  groups  hindetTbv  Ihe  federal  Legal  Services  Corpi'ralK>n  vr-U- 
numerous  eumples  of  ibuse 

Welfare  Residency  R«|uiicinenl  Scuttled 

In  1993.  Ihe  Legal  Aid  Society  of  Sin  Mateo  was  one  of  three  groups  that  slopped  California  from  crUorcing  a  law  that  lowerv  wcliarobi'noiiij  Iit 
newcomers  to  the  stale.  The  residency  requireinent.  eiucted  into  law  in  December  1''92.  mandated  tfut  people  who  had  bved  in  thi-  slate  U-^^  tn.ii 
12  months  could  not  receive  AFDC  payments  in  excess  of  the  paynwnts  they  would  have  received  in  their  previous  state-  C*»vcmor  VN  il>*'n  and 
the  »Ule  legtsbture  soL-ght  the  measure  to  discourage  individuals  from  mignting  to  the  state  in  order  to  receive  generous  weltare  Caliiomu  h.i- 
the  second  highest  welfare  benefits  in  the  natlon.The  sUle  estimated  that  the  residency  requirement  would  have  saved  lh>.>  stali-  $1U  miUii-n  in  thi 
first  year.  However,  Ihe  Legal  Aid  Soaety  of  San  Mateo,  Ihe  American  Civil  Liberties  Union  and  a  wellare  rights  group  persuaded  a  leder.ii  iuU);c 
to  strike  down  the  measure  on  the  grounds  that  it  violated  the  poor's  constitutional  nght  to  travel 

See  Valerie  Richardson.  'California  Cost-Cutter  Haiiunered  by  US  Court."  The  Wa^iinglon  Times,  lanuarv  30.  1<N3.  pg  A4 

School  District'*  Uniform  Policy  Sued  by  Legal  Servites  Croup 

The  Legal  Aid  F^jundsbon  of  Long  Beach  and  the  American  Civil  Libenies  Union  are  suing  Long  beach  public  schools  (or  requiring  students  to 
war  uniforms.  Long  Baach  adopted  the  policy  for  the  1994-1995  school  year  in  response  to  parental  concerns  about  their  children  twing  attack.i'd 
for  inadvertently  wearing  gang  parsphanelia.  The  uniform  code  has  been  tremendously  successful  accorduig  to  schiwl  administrators  and 
academic  resesrchers.  Fighting  has  dropped  51  %;  drug  cases  are  down  69%:  sex  offenses  down  74%  Parents  and  oil icials  cue  a  number  nl 
reasons  tor  the  uniform  code's  salutary  effect  iiKludlng  reducing  the  differences  between  ethnic  groups  and  between  nch  and  poor  The  over- 
whelming fra)or1ty  of  parents  and  even  students  support  the  code.  Attorney  General  Janet  Keno  recently  visited  the  district  praising  tno  unilomi 
code's  tmpsd  However,  all  Legal  Aid  could  do  was  file  a  lawsuit  complainmg  thai  it  imposes  a  monetary  hardship  on  poor  lamilies  Thi> 
Ignored  the  (act  that  the  school  distnct  goes  out  of  its  way  to  provide  uniforms. 

See  Kalhryn  Wexler,  "Sizing  Up  A  Unllonn  Answer,"  TIic  Was/i  njlon  Pos(,  Islovembcr  8, 1995,  pg  A3 

CRLA  Overturns  Coveroor's  Line-licm  Veto 

In  1990,  California  Rural  Legal  Assisunoe  prevented  Governor  Deukmejian  from  cutting  S24  million  in  hinds  lor  family  planning  chnics  which 
provided  a  range  of  medical  services  to  poor  women  including  abortions.  Governor  Deukntejian  used  his  luie-ilvm  veto  to  cut  the  lunds  as  part  ol 
his  overall  e((ort  to  control  spending.  However,  Calilomia  Rural  Legal  Assistance  cbuned  the  cuts  illegally  deprived  health  care  tu  puttr  women 
The  Governor  gave  up  and  allowed  Ihe  money  to  be  appropriated  after  CRLA  tied  up  Ihe  proposed  cuts  ui  lengthy  hligation  The  state  com- 
plained that  CRLA's  actions  were  an  unconsliluliorul  intrusion  upon  the  authonty  of  the  Governor  and  the  legisbtun- 

See  Philip  Hager,  "State  Fights  Order  to  Restore  Clinic  Funds."  Los  Atigeles  Tmics.  January  6.  1M90,  pg  A30.  Miles  Corwin.  "Firm  Ih.il  Ileal 

Governor  Mm  y  Lose  Funds."  Los  Angda  Times,  pg  A3 

Beg^is  Can  Be  Choosers 

In  1992,  Legal  Aid  of  Mann  won  a  court  niltng  which  required  the  Mann  county  government  to  allow  homeless  people  who  rehised  tu  livi-  m  a 
counly-nin  shelter  to  live  on  the  grounds  of  a  civic  center  The  county  and  other  organizations  spent  $650.00U  to  set  up  a  winter  shelter  on  the 
campus  of  World  College  West  which  would  provide  counseling  and  menul  health  services  tlowever,  that  was  not  good  enough  (or  mam 
homeless  people  because  it  had  "a  lot  of  niles  to  control  people  "  Legal  Aid  said  they  would  seek  an  even  broader  ruling  that  would  allow  the 
homeless  legal  access  to  public  property 

See  Diane  Curtis,  'Marui  Homeless  Co  to  Court,"  TV  Stn  Francisco  amnicU.  hOovembcr  20, 1992,  pg  A25 

Legal  Services  Harasses  Homeless  Shelter 

The  Legal  Akl  FoundaUon  of  Long  Beach  lent  its  assistance  to  a  group  of  homeless  activists  who  were  harassing  a  homeless  shelter  because  thev 
thought  its  rules  loo  strict.  In  exchange  for  housmg  and  food,  Ihe  Family  Shelter  for  the  Homeless  <il  Long  Beach  required  that  individuals  adhi're 
to  a  strict  routine  such  as  performing  chores,  showmg  up  for  meals  on  time  and  spending  three  hours  a  dav  s^-eking  employment  A  recently 
formed  group  of  homeless  activists  complauied  to  Legal  Aid  about  the  "oppressive'  rules  which  responded  by  demanding  an  accountuig  of  Ihe 
shelter's  hinduig.  The  shelter's  director  said  all  they  were  Iryuig  to  do  was  help  Ihe  homeless  "restore  structure  to  their  unstructured  hves  " 
See  Faye  Fwre,  "Homeless  Say  Shelter's  Rules  Are  Too  Strict,"  Los  Angdti  Timrs,  January  25  1990,  pg  J 1 

Long  Beach  City  Councilmen  Sued  for  Sending  Letter 

In  1994,  Ihe  Legal  Aid  Foundation  of  Long  Beach  sued  hve  Long  Beach  city  council  mtmbers  for  sending  a  li«ter  to  the  federal  government  staling 
their  opposibon  to  turning  a  navy  complex  into  housing  (or  the  homeless.  Legal  Aid  said  the  councilmen  violated  an  open-meeting  law  Onc 
couiKilman  called  it  "absurd."  "Take  this  to  its  logical  conclusion."  he  said,  "and  you'll  see  that  council  members  couldn't  even  sign  a  bmhd.iv 
card  without  breaking  Ihe  law." 

See  Emily  Adams.  "Long  Beach  lodge  Rules  Council  Violated  Brown  Act."  Los  Angelc-s  Tinx-s.  lulv  7.  1W4.  y^  )2 
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Legal  Services  Costs  Tennessee 

The  federally-hinded  legal  services  progam  has  cost  Tennessee  hundreds  of  millions  of  dollars  Uiif(aiing  everything  from  him  the  state  duiivt 
health  care  lo  how  it  runs  its  prisons.  In  addition,  legal  services  lawyers  show  questionable  ethical  judgment  in  using  Icdtral  dollars  to  rvpn- 
individuals  clearly  undeserving  of  ta>payer-provided  legal  assistance. 

Doctor*  Say  Legal  Service*  Trying  To  Run  Them  Out  of  BiMinos 

In  1994,  Legal  Services  of  Middle  Tennessee  outraged  the  slate's  doctors  by  advocating  a  rule  that  would  have  required  them  lo  kt  unllmltl.^: 
numbers  of  Medicaid  patients.  The  Tennessee  Medical  Association  (TMA)  said  that  payments  undiT  TennCarv.  as  iho  ilaii-  Medicaid  progr.in 
called,  are  so  low  that  doctors  have  no  choice  but  lo  restnct  the  TennCare  patients  in  their  care  Legal  s«.-rvKes  clairnvd  iliat  tlii>  was  discnmii. 
tion  and  should  be  prohibited.  The  TMA  warned  that  the  rule  would  drive  so  many  doctors  out  of  business  that  the  stale  would  trulv  have  j 
problem  with  access  to  quality  health  care.  In  response  to  the  outcry.  Governor  Don  Sundquist  halted  implementation  of  the  rule 

See  Richard  Locker,  "Physicians  Protest  Change  in  TennCare  Regs,"  TV  Commtraa\  AppnI.  October  18,  l'»94,  pg.  2D.  "Adminisirati. 

Kills  TennCare  Ami-Discrimination  Rule,"  HeoJMi  Luu,  March  3. 1995 

Legal  Service*  Priaon  Suit  CoMs  Stale  U40  MUlion 

In  1993,  Teiuiessee  regained  control  of  its  prison  system  from  the  federal  government  but  only  after  spending  S340  million  to  salistv  a  legal 
services  lawsuit.  In  1962,  Legal  Services  of  Middle  Tennessee  sued  the  state  clauning  overcrowding  and  lack  of  proper  health  care  violated  tli. 
constitutional  rights  of  prisoners.  A  federal  iudge  agreed  and  ordered  federal  oversight  until  the  conditions  were  remedied.  The  state  spent  n: 
years  building  six  new  prisons  and  expanding  others  lo  get  out  from  under  the  order. 

See  'Federal  Judge  Returns  Control  of  Tennessee  Prisons  to  State,"  Associated  Press  Wire  Story,  May  1 4, 1 993 

County  )ail  Fadng  S2  MUUon  Fine 

Legal  services  lawyers  are  asking  a  federal  judge  to  impose  as  much  as  S2  million  in  fines  on  the  Franklin  County  lail  lor  what  they  claim  i> 
ovenrowding  of  inmates.  In  1990,  the  jail  ottered  into  an  agreement  with  Legal  Services  of  South  Central  Tennessee  capping  the  |ail  populatu 
to  end  a  series  of  lawsuits.  However,  legal  services  claims  that  there  are  still  too  many  inmates  In  addition,  they  say  prinmcrs  do  not  have 
enough  exercise  time  and  visitation  rights.  However,  the  county  refuses  to  spend  $5.3  million  to  buiU  a  jail  that  would  satisfy  legal  servicc> 

See  Charlie  Appleton,  "Jail  Expects  to  be  fined  for  Crowding,"  The  NaslmUe  Banner,  October  27. 1995,  pg  Bl 

Trie*  to  Oveftun  Panic  Dcf  emi  of  Violcnl  Piiaoncr 

In  1990,  Legal  Services  of  South  Central  Tennessee  sued  the  stale  for  delaying  the  parole  of  a  violent  inmate.  The  inmate  in  question  w.is  lounL 
guilty  by  a  disdpliiury  committee  for  assaulting  a  guard  and  as  piwishment  postponed  the  inmate's  eligibibty  tor  parole  fium  2002  lo  2014 
Although  stale  law  clearly  gives  prison  officials  broad  authority  to  adjust  inmate  sentences  within  the  full  sentence  onginallv  imposed,  legal 
services  tried  to  argue  that  authorities  violated  thev  plaintifT s  lights  for  vague  bureaucrauc  reasons.  A  state  appeals  court  dismissed  the  suu  a 


See  Crwn  V.  Reynolds,  Tenn.  App.  Ct.,  1992 

DcfcDda  Mother  With  Abusive  Pad  in  Custody  Case 

In  1991,  the  Knoxville  Legal  Aid  Society  lepresefited  a  woman  in  her  attempt  to  regain  cuslodv  of  her  fivc-ycar  old  son  even  though  she  had 
been  convicted  for  not  only  abusing  him  but  for  compUcily  in  the  death  of  her  daughter.  In  1987,  the  Department  of  Health  and  Human  ServKi 
1  temporary  custody  of  then-1 8  month  old  Chnslopher  Tucker  and  7-month  old  Ashk-y  Nicule  Tucker  after  corroborating  claims  of 
ibiue.  Both  children  were  immediately  hospiuhzed  with  severe  iniunes.  Chnslopher  sustained  multiple  bruises,  scratches,  bites 
!  bum.  Ashley  died  of  her  inpiries.  Tucker's  boyfriend.  Steve  Hannah,  plead  guilty  lo  involuntary  manslaughter  and  went  to 
Tucker  Rose,  the  mother,  plead  guilty  to  aggravated  assault  and  served  12  days  of  a  two-year  prison  sentence  with  the  remaindci 
oii  probation.  Despite  her  conviction  and  the  reoomcnendations  of  experts  thai  Christopher  not  be  returned  to  her  custody.  Legal  Aid  insisted 
that  there  was  not  "clear  and  convincing"  evidence  of  abuse  to  terminate  her  parental  rights  A  state  appeals  court  disagreed  noting  that  she 
continued  to  be  less  than  truthful  about  her  prior  mistreatment  of  Christopher 
See  Siaipsm  p.  Rotr,  Tenn.  App.  Ct.,  1991 

Dcfcad*  Man  Accused  of  Sexual  Abuse  in  Custody  Case 

In  a  1990  chiM  custody  case.  Legal  Services  of  South  Central  Tennessee  tried  to  prevent  consideration  of  evidence  that  their  client  had  sexually 
abused  the  chiU  in  contention.  The  state  had  removed  three  children  from  their  grandmother.  Bculah  Maiiux.  and  ihcir  step-grandfather. 
ViUard  Mattox.  after  delennirang  that  they  were  physically  abused  and  neglected  Alter  being  placed  in  iti>ieT  care,  one  child  said  that  Villard 
had  sexually  abused  her.  The  state  then  sought  a  new  order  lo  prevent  the  couple  from  ivgaining  cuslodv  Legal  services  lawyers  tried  a  variciv 
of  legal  procedunl  tactics  to  have  the  state's  petition  dianiissed.  However,  an  appeals  court  ruled  lor  the  stale 

See  SlIeefTtnmtatt  Department  tif  Human  Semen  P  Villanl  Manoi.Jmn  App  Ci .  iwii 
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Legal  Sendees  Abuses  in  Kentucky 

Kentucky  grantees  of  the  fedenlly-hinded  Legal  Services  Corporation  have  attacked  parental  nghts,  filed  costly  pnson  htigalion  < 
tuiu  demanding  a  radical  expansion  in  weliarc  entitlements. 

|ail  Forced  to  Rdcasc  Thouaands  oi  CriminaU 

Between  1986  and  1992,  the  Jefferson  G^unty  )ail  was  forced  to  release  more  than  15,000  prisoners  i 
)ail  overcrowding.  Initially,  authorities  tried  to  release  only  the  most  non-violent  of  offenders. 
Louisville  Legal  Aid  Society  forced  the  ^il  to  prenutmely  release  criminals  guilty  of  more  lenous  offenses  including  drug  po&session  anU 
burglary.  For  instance,  one  prisoner  released  before  completing  her  full  sentence  had  a  lengthy  record  which  included  cocaine  po^scsMon, 
resisting  arrest,  and  receivmg  stolen  property.  Another  freed  inmate  had  burglary  and  disorderly  conduct  convictionj  to  his  credii  Oncol  tin- 
tactics  legal  aid  used  to  expedite  prisoner  releases  was  to  demand  that  the  county  pay  mmates  S23  each  day  thev  lived  in  overcrowded  condi- 
tions. Legal  Aid's  suit  also  contributed  to  a  Urge  uicreise  m  the  the  County's  Corrections  budget  which  rose  from  Sb.S  million  a  year  in  1980 1. 
S19  million  in  1991. 

See  Kay  Stewart,  '154  Are  Released  to  End  Crowding,*  TV  Caunrr-loumal,  Jan.  24, 1992,  pg.  1 B;  Kay  Stewart,  "New  Limit  On  inmate- 
TV  CouTKr-louniMt.  Dec  25, 1991,  pg.  1  A. 


'  legal  rights  m  such  cases.  Legal  Aid  then  sued  claiming  t 
le  Court  upheld  the  law. 
See  Andrew  Wolfson,  "High  Court  Rules  on  Rights  of  Retarded,*  TV  Cauntr-loumal,  June  25. 1993.  pg.  1  A,  Sutc  Rep.  Bob  Hclonngcr 
"Unjustified  Intrusion,*  TV  Cwrirr-/ounMl,  August  12, 1991,  pg.  6A. 

Tile*  lo  HaU  DcpoiUlion  of  Oiug-Dealing  Alien 

In  1993,  Central  Kentucky  Legal  Services  tried  to  hall  the  deportation  of  an  alien  convicted  of  drug  deahng.  In  1990.  Carmen  Gonzalez  wa> 
convicted  and  sentenced  to  prison  for  possession  and  conspiracy  lo  distribute  c«Kaine.  The  immigration  and  Naturalization  Service  then 
initiated  deportation  proceedings  in  accordance  with  immigration  laws  which  hold  that  any  legal  alien  guilty  of  a  hilony  is  deponable  On  her 
behalf,  legal  services  filed  suit  agamsl  the  INS  claiming  tliey  failed  to  recognize  Coiualez'  efforts  at  rehabilitation.  An  appeals  court  rvjeciud  ih 
argument  because  Gonzalez  refused  to  acknowledge  her  guilt  and  insisted  on  blaming  others  for  her  crimes. 
See  Gonzalez  v.  Immigmlion  and  Ntumltzatm  Servtae.  996  F.2d,  US  App.  Ct.,  1993 


;  Heating  Aid  for  People  Already  Receiving  Aid 
In  1991,  the  Northern  Kentucky  Legal  Aid  Society  sued  the  state  because  it  denied  federal  healing  aid  payments  lo  residents  of  public  housing 
whose  monthly  housing  subsidies  already  included  an  energy  allowance.  Legal  services  argued  thai  il  was  unlawful  lo  count  public  housing 
energy  assisuncv  m  determining  who  shoukl  receive  federal  heaimg  aid  The  state  argued  that  it  withheld  payments  to  public  housing  rcsidcni 
so  more  money  wouU  be  available  to  low  mcome  residents  lacking  any  subsidies.  A  US  Appeals  court  ruled  tor  the  state. 
See  Kentucky  v.  North.  Kenludn/  Weifm  Rights  Asm,  954  F.2d  1179,  US  App.  Cl.,  1992 

Sue*  Slate  DcmandiBg  Excessive  Welfare  EndUcncBU 

In  1993,  the  Legal  Aid  Society  sued  the  sute  for  denymg  AFDC  benefits  to  a  woman  because  the  stale  counted  her  boyfriend's  SSDI  payments  r 
determining  household  income.  Legal  Aid's  poaition  reflects  legal  services  broader  welfare  agenda  which  seeks  to  radically  expand  the  numbc- 
of  persons  eligible  for  assistance  by  excludmg  the  income  of  family  members  in  calculating  household  income.  In  this  particular  cast,  Brenda 
Tigner  had  been  receiving  AFDC  benefits  for  ho-  two  children.  When  her  boyfriend  Jotm  Basham  moved  in.  the  stale  took  away  her  AFDC 
because  the  SSDI  benefits  he  and  his  otvn  child  were  receiving  raised  the  household's  income  above  the  AFDC  eligibility  level.  Legal  Aid  argues 
thai  this  was  unlawful  because  they  claimed  that  Tigner  and  her  children  did  not  actually  benefit  from  Basham'sSSDI.  hluwcver.  the  c\>un 
rejected  the  argument  because  it  tvas  clear  that  Basham's  SSDI  was  in  fact  used  for  the  benefit  of  the  entire  huuschokl 
See  Tigner  v.  Human  Resources.  858  5.W.2d  208,  Ky.  Ct.  of  App..  1993 
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Legal  Services  Abuses  in  Ohio 

Besides  being  aggressive  advocates  of  expanded  welfare  entilleinents,  Ohio  recipients  of  federal  legal  services  funding  engage  in  other  qucsii 
able  Udgalion  including  challenges  to  drug  testing  for  police  officers. 

Cleveland  Sued  for  Giving  Police  Cadets  Drug  Testa 

In  1986,  the  Legal  Aid  Society  of  Qeveland  sued  the  City  of  Cleveland  for  requiring  police  cadets  to  submit  to  a  drug  test  The  case  began  in  1 
when  the  Chief  of  Police  decided  to  admmisler  a  surprise  test  to  cadets  at  the  Cleveland  Police  Academy  after  receiving  a  tip  that  some  were 
using  drugs.  Six  cadets  were  found  to  have  smoked  mari|uana  and  were  forced  to  resign  from  the  program.  Legal  Aid  then  filed  suit  char};in,L 
that  the  drug  lest  violated  those  individuals'  constitutional  rights.  Legal  Aid  claimed  that  the  drug  test  used  was  not  the  most  reliable  tot 
available  and  that  dischargmg  cadets  based  on  its  results  violated  their  hghu  to  due  process.  However,  in  1993  an  appeals  court  reiected  Ihr 
argument  because  other  tests  confirmed  the  first  test's  findings.  The  court  also  noted  that  "drug  tests  bear  a  reasonable  relation  to  the  Icgmm.i 
government  inteiest  of  preventing  police  officers,  who  are  charged  with  the  pb  of  drug  interdiction,  from  abusmg  illeg&l  drug^  " 
See  Fdiaam  v.  Cxty  of  Cleveland,  988  F.2d  649,  US  App.  Q,  1993 

Legal  Services  Asaerta  Constitutional  Right  to  Welfare 

In  1992,  legal  services  sued  the  state  of  Ohio  claunuig  that  its  reduction  of  welfare  benefits  to  employable  adults  was  unconstitutional  under 
federal  and  state  law.  Under  the  sute's  General  Assistance  program,  Ohio  provided  healthy,  employable  adults  with  no  children  $148  a  mont. 
phis  medical  assistance  for  as  long  as  they  needed  it.  To  control  costs,  the  state  changed  the  program  to  limit  such  adults  to  SIOO  monthly 
benefits  for  no  more  than  six  months  out  of  the  year.  Individuals  who  were  too  old  or  too  young  or  suffered  disabilities  would  still  receive 
continuous  coverage.  Ho%vever,  the  Legal  Aid  Society  of  Onnnnati  and  the  Legal  Aid  Society  of  Dayton  argued  that  the  Ohio  Constitution's 
guarantee  of  individuals'  nght  to  seek  "happiness  and  safety,"  meant  that  the  state  was  constitutionally  obbgated  to  provide  public  assisuna 
that  individuals  may  enjoy  a  minimum  level  of  safety.  A  slate  appellate  court  rejected  legal  services'  expansive  interpretation  of  the  Constitu- 
tion. The  court  noted  that  were  it  to  accept  legal  services  mterpretation,  the  government  would  have  to  provide  each  atizen  a  mmimal  en^iy- 
menl  of  life,  a  mmimal  amount  o(  property,  and  a  minimal  level  of  happiness  and  safety.  The  court  called  that  an  "untenable"  interpretation 
See  Dmighfrfy  v.  Wallace.  87  Ohio  App.  3d  228,  Ohio  App.  Ct.,  1993 

Advocilet  Exccaiive  Welfare  Ptymtntt 

In  1992,  the  Legal  Aid  Society  of  Qeveland  sued  the  US  Department  of  Agriculture  because  it  counted  individuals'  utility  assistance  paymeni- 
as  income  in  determining  their  eligibility  for  Food  Stamps.  Under  the  Utility  Reimbursement  program,  residents  of  public  housing  arc  given 
Utility  Allowances  (UA)  which  are  used  to  pay  their  utility  expenses  by  reducing  their  rent  For  example,  a  public  housmg  tenant,  with  a  UA 
$100  and  a  rent  of  S150,  pays  only  S50  in  rent.  Frequently,  however,  the  UA  is  more  than  the  rent  and  tenants  actually  gain  additional  incomi 
For  instance,  a  househoM  that  pays  $75  in  rent  not  only  owes  no  rent  but  is  given  a  $25  credit  to  spend  as  they  see  fit.  Tiw  U5DA  counts  the 
money  gained  from  such  alkjwance  as  extra  income  in  calculating  Food  Stamp  eligibility.  Legal  Aid  said  it  was  unlawful  to  include  UA- 
generated  income  because  it  wasn't  clear  that  the  money  techmcally  benehted  the  household.  A  federal  appeals  court  said  UAs  do  increase  a 
household's  incomeand  ruled  against  Legal  Aid 

See  Baum  v.  Madigan.  979  F.2d  438,  US  App.  Ct.,  1992 

Hoapital  Threatened  With  Suit 

In  1995,  the  Legal  Aid  Soaety  of  Qeveland  threatened  to  sue  a  hospital  for  trying  to  save  money  by  restnctmg  the  use  of  its  outpatient  pharm^ 
des  to  the  medically  indigent.  Cleveland's  MetroHealth  Medical  Center  decided  to  close  its  outpatient  pharmacies  to  the  medically  insured  an> 
those  able  to  py  to  reduce  a  $5  million  budget  shortfall.  By  limiting  access  to  the  uninsun;d  and  neediest,  the  hospital  would  save  $2  to  $3 
million  However,  Legal  Aid  claimed  that  this  move  violated  a  federal  law  that  requires  hospitals  to  provide  a  ctrrtain  level  of  chanty  care.  Leg. 
Aid  argued  that  cuthng  off  outpatient  services  to  the  msured  while  maintaining  access  for  the  medically  indigent  somehow  violated  that  chani 
provision.  Hospital  spokesmen  said  that  the  "horrible  mmy"  is  that  if  Legal  Aid  is  successhil  they  would  have  to  close  down  the  pharmacy 
completely  to  the  poor  and  non-poor  alike 

See  Joan  Mazzohni,  "Complamt  Aims  to  Bar  Qosure  of  Pharmaoes,"  The  Plain  Dealer,  March  1, 1995,  pg.  1 B 

Suo  INS  for  Not  Paying  Minimum  Wage  lo  Alien  DeUinecs 

In  1990,  Southeastern  Ohio  Legal  Services  parhapated  in  a  lawsuit  against  the  Immigration  and  Naturalization  Services  for  not  paying  illegal 
aliens  minimum  wage  lor  menial  labor  performed  while  incarcerated  at  INS  detention  faalitics    As  pan  of  the  detention  program,  the  Port 
Isabel  Processing  Center  in  Harlingen,  Texas  regularly  offered  work  to  detainees  doing  grounds  maintenance,  cleaning,  cooking,  laundry  and 
other  services.  The  work  was  stnctly  voluntary  and  paid  $1  a  day.  Legal  services  claimed  this  violated  the  Fair  Labor  Standards  Act  and  de- 
manded relief  in  the  form  of  unpaid  mimmum  wages  for  the  workers  and  attorneys'  fees  for  themselves  A  US  Appeals  Court  in  Texas  rejected 
the  claim  because  minimum  wage  laws  apply  only  to  US  workers  and  not  to  prisoners  or  illegal  aliens  in  INS  faolitics 
See  Guevara  v.  INS.  902  F.2d  394,  US  App.  Ct.,  1990 
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Legal  Services  Abuses  in  Ohio  II 

The  federal  legal  services  pfx>gram  in  Ohio  continues  to  deviate  from  its  ostensible  mission  of  rcptesenting  the  poor  by  engaf;inf(  m  class  i 
lawsuits  on  behalf  o<  prisoners  and  seeking  the  expansion  of  welfare  to  subsunce  abusCTs 

)ail  Forced  to  Release  Thouaands  of  Criminali 

Between  1992  and  1994,  the  Legal  Aid  Society  of  Lorain  County  forced  the  Lorain  County  iail  to  prematurrly  release  more  than  3501)  cnmi 
avoid  what  Legal  Aid  defined  as  overcrowding.  In  1994,  Legal  Aid  also  filed  suit  against  the  Lorain  City  jail  for  violating  pnsoner>' 
tional  tights.  They  contended  that  housing  45  inmates  in  a  pil  designed  for  39  constituted  cruel  and  unusual  punishment  under  the  Ml<  Amc: 
menl.  Among  the  other  violations  cited  by  Legal  Aid  were:  poor  laundry  services;  life-threatemng  levels  of  tobacco  smoke;  and  uiadvquair 
recreational  facilities  They  specifically  ctted  the  fact  that  the  pingpong  table  had  no  paddles. 

See  Stephen  Hudak.  Innute  Sues  Over  Conditions,*  TV  Plain  Dmlrr,  September  2, 1994,  pg.  6B;  'Elyna  to  House  Inmate^.'  TJic  Plu, 

Dealer,  January  21, 1393,  pg.  IB 

Defends  VandaUzing  Tenanto 

In  1993,  the  Stark  Cotmty  Legal  Aid  Society  tried  to  prevent  a  k>cal  housing  authority  from  evicting  a  woman  and  her  daughters  for  repeated 
breaking  windo%»»  and  doors  in  their  apartment.  The  authority's  lease  expressly  calls  for  eviction  of  tenants  for  systematically  damaging 
property.  However,  legal  a^d  argued  that  because  the  authority  dkin't  move  for  eviction  in  the  previous  cases  then  they  couldn't  use  ihiist.-  a- 
as  a  basis  for  eviction.  The  problem  ivith  this  interpretation  is  that  the  authority  could  never  evict  anyone  for  vandalizing  property  because  ih 
would  be  forbidden  from  entering  evidence  of  past  abuse.  A  state  court  ruled  against  legal  aid  for  this  reason  and  the  fact  that  legal  aid's 
ratianale  would  force  housing  authorities  to  unfairly  evict  tenants  after  just  one  violation. 
See  Stark  MetrvpolUmi  Housmg  Aulhonly  v.  Kirkaty,  Ohio  App.  Ct ,  1993 

Legal  Aid  FighU  EKorta  to  Recoup  Fraudulently  Acquired  Welfare 

In  1995,  the  Central  Ohio  Legal  Aid  Society  tried  to  prevent  a  county  human  services  department  from  forcing  a  woman  to  repay  more  than 
S7000  in  welfare  benefits  that  she  had  received  fraudulently.  In  January.  1992,  the  Knox  County  Department  of  Human  Services  sent  a  letter  i 
Reta  Wantland  demandmg  repayment  of  S7326  in  Food  Sumps  and  $10,473  in  AFDC  after  it  was  discovered  that  she  had  illegally  obtained  II 
benefits  over  a  five-year  period.  After  refusing  payment,  a  criminal  court  found  Wantland  guilty  of  several  counts  of  welfare  fraud  and  ordcT> 
her  to  iruike  restitution.  When  Wantland  went  back  on  public  assistance  in  1993,  the  county  sought  to  recoup  the  S7000  she  still  owed  for  the 
Food  Stamp  overissuance  by  reducing  her  monthly  benefits.  Legal  Aid  challenged  the  county's  action  on  procedural  grounds  which  a  sutc 
appeals  court  quickly  disiniased  as  without  merit. 

See  WuUknd  v.  Ohio  Dtfartmenl  of  Humn  Strvicts.  Ohio  App.  Cl.,  1995 


In  1990,  Northeast  Ohio  Legal  Services  challenged  the  denial  of  unemployment  benefits  to  individuals  who  lost  their  |obs  due  to  chronic 
alcoholism.  The  individuals  legal  services  represented  in  this  case  had  been  repeatedly  warned  by  their  employers  for  irresponsible  work  habi 
related  to  their  alcohol  abuse  One  employer  issued  numerous  warnings  to  a  woman  for  showing  up  to  work  drunk  and  even  offered  to  give  1 
hme  off  to  get  treatment.  Another  abuser  admitted  to  missing  work  25  to  30  times  in  a  three  year  period  and  showing  up  to  work  incbnatud.  I 
addition,  he  had  received  warnings  from  both  his  company  and  union  about  his  alcohol  abuse.  Both  individuals  failed  to  seek  treatment  and 
were  summarily  fired.  Legal  services  argued  that  they  deserved  unemployment  benefiu  because  their  dismissals  were  not  justified  due  lo  thei 
inabiUty  to  control  their  drinking.  Legal  services  lawyers  claimed  that  because  alcoholism  is  recognized  as  a  handicap  under  federal  law, 
denying  benefits  to  chronic  alcoholics  violates  their  civil  nghu.  The  Supreme  Court  of  Ohio  rejected  this  claim  because  both  individuals  were 
given  an  opportunity  by  their  employers  to  treat  their  condition  before  dismissal. 
See  Hams  p.  Ohu  Bureau  i^  Imploymnl  Sennets,  Ohio  Supr.  Cl.,  1990 

Opposes  Confiscating  Property  of  Dcadbcal  Dad*  to  Pay  Child  Support 

The  Legal  Aid  Society  of  Lorain  County  has  filed  suit  m  federal  court  challenging  the  county  prosecutors'  practice  of  confiscating  the  property 
criminal  defendants  who  owe  child  support.  Assistant  Locain  County  Prosecutor  Sherry  Spenzer  got  the  idea  when  a  'dcadbeal  dad,"  owing 
$9500  in  support,  appeared  in  court  on  a  drug-related  charge  weanng  a  SllS  surter  jacket  She  confiscated  the  jacket,  sold  it  back  lo  the  defen- 
dant and  sent  the  money  to  his  six-year  old  son.  In  just  one  year,  she  managed  to  collect  S33,000  by  confiscating  defendant's  cash,  watches,  gok 
chains  and  articles  of  clothing.  Most  inmates,  says  Spenzer,  are  usually  wiltang  to  give  up  the  money  or  buy  back  jewelry  lo  avoid  answering 
probmg  questions  about  their  mcome  and  living  arrangements.  Legal  Aid  filed  suit  in  November,  1994,  alleging  that  the  practice  violates 
inmates'  constitutional  rights  to  due  process. 

See  Sandra  Qark.  "Suit  Argues  Against  Taking  Property,"  The  Plain  Dealer:  November  12. 1994.  pg  1 B;  Molly  Kavanaugh,  "Suit  Not 

Halhng  CreaHve  War,"  Thr  Plain  Dralcr,  fvlay  20, 1995,  pg  IB 
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Legal  Services  Abuses  in  Michigan 

Federally-hinded  legal  services  ptoftrams  in  Michigan  have  been  especially  active  in  trying  to  thwart  Governor  )ohn  Engler  and  the  state 
legislatuies'  efforts  lo  reform  welfare  and  cut  excessive  spending. 

OppoMS  Kicking  Able-Bodied  OH  Welfare 

In  1991,  legal  servkes  tried  lo  stop  the  slate  from  expelling  82.000  able-bodied  adulu  from  the  welfare  rolls.  Confronted  with  an  WOO  million 
btidgei  deficit  upon  assuming  office.  Governor  Engler  asked  the  legislature  lo  abohsh  General  Assistance  (GA)  payments  for  childless  adults 
who  are  physically  able  to  work.  General  Assistance,  targeted  lo  individuals  who  are  otherwise  unqualified  for  federal  wcllare,  paid  an  avcra 
of  $144  a  month  plus  food  stamps  to  recipients.  However,  lawyers  from  Michigan  Legal  Services,  Legal  Aid  of  Western  Michigan  and  Leg.i: 
Services  of  Soulheastem  Michigan  argued  that  the  cviloff  was  unconstilulional.  Legal  services  claimed  that  because  the  termination  notices  sc: 
to  CA  recipients  were  supposedly  too  confusing  and  madequate,  the  state,  by  taking  away  their  welfare,  illegally  deprived  recipients  ot  their 
property  under  the  Michigan  constitution.  A  slate  appeals  court  dismissed  the  argument  ruling  that  ihc  state  did  give  adequate  notice  Mon: 
importantly,  the  court  also  held  that  welfare  is  not  acctnded  ihe  same  legal  protections  as  property  under  the  slate  or  federal  constitutions 
See  &UJIII  V.  Mitler.  191  Mich.  App.  689, 1991;  'Court  Upholds  a  Welfare  Cutoff,"  The  New  York  Times.  November  V,  1991 

Challcngct  Reduction  in  AFDC  Benefits 

In  1991,  legal  services  sued  Ihe  sute  for  cutting  AFDC  benefits  alleging  thai  the  reductions  violated  federal  laws  guaranteeing  minimal  pavmi 
levels.  Governor  Engler  and  the  legislature  reduced  AFDC  payments  by  9  J*  as  part  of  a  general  budget-cuttmg  dnve  they  implemented  to  o 
Ihe  budget  deficit.  However,  legal  services  lawyers  argued  that  Medicaid  amendments  prohibited  decreases  in  AFDC  benefits  beneath  1S88 
levels.  However,  a  federal  court  rejected  Ihe  claim  because  the  purpose  of  Ihe  Medicaid  amendments  was  not  to  prohibit  slates  from  cutting 
their  AFDC  benefits  but  to  prevent  states  from  cutting  AFDC  to  expressly  fund  Medicaid  The  court  determined  that  Michigan  was  not  violati 
this  amendment  because  the  cuts  were  instituted  to  reduce  the  deficit  and  not  lo  provide  more  money  for  Medicaid. 
See  BoWift  v.  SImU  of  Mkhigtn,  778  F.  Supp.  941,  US  Dist  Ct.,  1991 

Engler  Official  Ordered  to  Jail  for  Not  Spending  Money 

For  more  than  a  year,  Michigan  Legal  Services  vigorously  fought  the  Engler  Administration's  attempt  to  close  down  a  state-funded  mental 
health  clinic  in  Detroit.  Engler  sought  to  close  the  Lafayette  Qinic  in  1991  as  part  of  his  campaign  to  reduce  spending.  However,  legal  services 
coniunction  with  a  labor  union  and  mental  health  activists  took  Ihe  admmistration  lo  court  claiming  that  they  had  no  authonty  to  take  such 
action.  The  dispute  grew  so  acrimonious  that  at  one  point  a  judge  ordered  Ihe  Director  of  the  Mental  Health  Department,  James  Havcman,  ti 
iail  for  not  spending  money  to  keep  the  cbnic  open.  Haveman  objected  that  he  couldn't  spend  the  money  because  Engler  had  vetoed  clinic 
funding.  Haveman  refused  lo  show  up  in  court  and  was  never  jailed.  Eventually,  a  State  appeals  court  upheld  Engler's  veto  and  the  cknic  wa.^ 
closed  in  October,  1992.  The  appeals  court  also  overturned  the  order  to  jail  Haveman  on  account  that  he  couldn't  spend  money  that  wasn't  the: 
See  Temporary  Injunction  Ends,*  UPI  Regional  News,  October  16, 1992 

Legal  Scivica  Paitkipata  in  Prison  Class  Action  Suit 

Michigan  Legal  Services  lawyers  participated  in  a  recently-senled  lawsuit  against  the  slate  for  failing  to  provide  female  pnsoners  legal  rcpresci 
ution  in  child  custody  cases.  From  1979  to  1993,  the  Department  of  Corrections  contracted  with  a  non-LSC  pnson  legal  services  group  to 
provide  female  inmates  legal  assistance  in  areas  that  included  chikl  custody  disputes  In  November  1993,  the  slate  terminated  Ihc  contract  on  ti 
grounds  that  il  was  unfair  to  spend  money  so  pnsoners  can  have  free  legal  representation  while  law-abiding  Michiganders  have  no  such  right 
In  Ihe  lawsuit  which  followed,  Michigan  Legal  Services  submitted  an  amicus  cunae  supporting  Ihe  idea  that  the  slate  is  constitutionally  obli- 
gated to  provide  female  prisoners  legal  assistance  in  child  custody  disputes.  A  federal  appeals  court  rejected  Ihe  argument  ruling  thai  the 
Constitution  only  mandates  legal  assistance  for  prisoners  in  cnminally-related  cases;  the  Constitution  does  not  lequire  Ihe  slate  lo  provide 
prisoners  with  lawyers  in  civil  actions  such  as  custody  disputes.  The  court  concluded  that  "if  the  ordinary  law-abiding  Michigander  has  no 
constitutional  right "  to  a  lawyer  in  civil  cases,  then  neither  does  a  convict 
See  CUmer  p.  /odnson,  75  FJd  264,  US  App.  Ct,  19% 

Claims  AFDC  Rcdpicnla  Can  Quit  Jobs  and  Still  Get  Welfare 

In  1990,  Legal  Services  of  Eastern  Michigan  sued  the  federal  government  and  the  stale  claiming  that  ihey  wrongly  terminated  an  AFDC 
recipient's  benefits  for  quitting  a  job.  The  recipient  in  question,  Tim  Boetlger,  was  receiving  AFDC  benefits  under  the  Work  Incentive  Program 
(WIN),  a  special  program  to  encourage  reapients  to  seek  and  retain  employment.  On  February  14, 19S7,  Gueltgcr  through  his  own  efforts  got  a 
job  and  then  voluntarily  quit  two  days  later.  The  Michigan  Department  of  Social  Services  then  terminated  his  benefits  lor  three  months  for 
quitting  without  good  cause  Legal  services  argued  that  if  Boeltger  got  the  job  himself,  he  should  be  able  tu  quit  when  he  wants  The  federal 
appeals  court,  calling  legal  services  arguments  'illogical"  and  "disingenuous,"  rejected  the  claim  ruling  that  the  ability  of  a  recipient  to  termi- 
nate his  employment  and  still  receive  AFDC  totally  defeats  the  purpose  of  the  WIN  program 
See  Bortlger  p.  Bourn,  923  F.2d  1183,  US  App.  Ct,  1991 
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Legal  Services  Greatest  Hits 

The  federal  legal  services  program  has  developed  a  reputation  for  filing  ideologicaUy-nio«iva»ed  litigalion  ihai  o(ien  bonliT.  on  (he  ludicrou- 
The  following  is  a  compilation  of  cases  from  the  Last  five  years  deuiled  in  previous  issues  of  LSAP  reports 

LSC  Cnnlce*  Sue  California  for  Denying  Driver*  Liccnsa  to  Illegal  Aliens 

Recently,  two  LSC  grantees  sued  California's  Department  of  Motor  Vehicles  for  refusing  to  issue  drivers'  licenses  to  illegal  alicn>  A>  avjuinxi 
law,  tlie  DMV  requires  that  all  appbcants  provide  proof  of  legal  residency  to  obtain  licenses  and  registration  However,  the  National  Immip-.i 
tton  Law  Center  and  California  Rural  Legal  Assisunce  saw  fit  to  sue  the  DMV  on  behalf  of  several  illegal  aliens  who  had  ihLir  application^ 
rejected.  The  attorneys  took  the  position  that  even  if  their  presence  in  the  United  Sutes  is  unlawful  they  are  still  entitled  in  a  dnvi-rs  kccnM-  A 
state  appeals  court  didn't  buy  the  argument  and  ruled  that  the  'DMV  is  not  only  authorized  but  obligated"  to  deny  licenses  to  illegal  alien" 
See  Uiulrrtedi  v.  ZtWui,  35  Cal.  App.  4th  578.  May  30, 1995 

Hoapilal  CrilkUcd  for  Frightening  lUcgal  AJiens  With  Uniforms 

In  1991,  Texas  Rural  Legal  Aid  threatened  to  sue  a  hospiul  m  McAllen,  Teuis  because  its  security  guards  wnre  uniforms  resembling  iho~e  oi 
Border  Patrol  Agents.  Legal  services  said  this  was  discriminatory  against  illegals  because  it  discouraged  them  from  seeking  care  HospiuI 
spokesmen  denied  the  charge  and  pointed  out  that  thar  they  provided  $U  million  in  uncompensated  care  m  1V8V  alone  Hospital  olticuN  aduv 
that  if  tliey  really  wanted  to  discourage  illegals  from  seeking  services,  they  would  charge  tor  parking  like  other  hospitals 
r  17, 1990  and  January  28, 1991 


Legal  Service*  Demands  DisablUly  for  Habitual  Criminal 

In  1994,  the  Legal  Assistance  Foundation  of  Chicago  sued  the  federal  government  demanding  social  security  disability  benefits  for  a  man  who 
admitted  to  making  a  hving  from  crime.  Legal  Aid's  client,  one  |immie  Jones,  freely  adinitted  that  he  robbed  people  and  slole  cars  to  support  1^ 
$60  a  day  drug  habit.  Jones,  who  had  been  arrested  mote  than  100  times  in  his  bfe.  also  received  welfare.  Neverthelc^,  Legal  Assistance  argues 
that  even  tliough  Jones  could  support  himself  through  illegal  "gainful  activity,"  he  was  still  incapabk;  of  finding  legal  gainful  cmpkivmcnt  Th 
judge  in  the  case  ruled  that  if  Jones  could  make  a  living  from  a  life  of  cnme,  he  %vas  ceruinly  capable  of  earning  a  Uving  from  legal  emptoymcr 
See  /ones  r.  Sfulaia,  21  FJd  191  (US  App.  Ct.)  1994 

Homeless  Co  On  1400,000  Dnig  and  Drinking  Binge 

In  1991,  the  Legal  Aid  Society  of  Orange  County  won  S400XXX)  from  the  city  of  Sanu  Ana  for  more  than  30  homeless  persons  as  compen.sation 
for  supposed  suffering  they  experienced  when  police  forcibly  removed  them  from  the  grounds  of  the  aty  avic  center.  Despite  the  fact  that  ihi. 
vast  majority  of  the  homeless  plaintiffs  were  drug  addicts  and  alcoholics,  the  settlement  Legal  Aid  lawvers  worked  out  simply  gave  each 
homeless  person  $11,000  tvithout  any  requirements  that  they  gel  counsebng  for  their  maladies  The  predictable  result  was  a  wild  bingvol 
drunkenness,  drug  use  and  outlandish  squandenng  of  money.  One  homeless  person  said  he  used  his  money  tu  treat  his  fnends  to  a  night  on  tli 
town  in  a  limo  and  k»king  for  all  the  drugs  his  money  could  buy.  Another  also  admitted  tu  "cruisin"  in  a  luxury  care  with  fnends  and  getting 
drunk.  One  man  who  fared  better  than  the  rest  sak]  he  found  a  nice  apartment  with  a  Jacuzzi  but  says  he  still  drinks  and  has  no  intention  of 
getting  a  pb.  Within  months,  of  the  31  homeless  plaintiffs  who  received  damage  awards.  1 1  were  homeless  again,  several  were  running  iiut  of 
money  and  some  had  simply  disappeared  Only  9  were  legitimately  trying  to  turn  their  lives  around.  All  Legal  Aid  lawyers  had  to  say  was  that 
the  homeless  t«ere  entitled  to  use  the  money  as  they  saw  fit. 

See  Cebe  Martinez.  'Money  Didn't  Buy  Them  Happiness,'  Los  Angcks  Tunrs,  Dec.  2, 1991.  pg.  A1 

Ohio  Jail  Forced  to  Release  Thousands  of  Prisoners 

Between  1992  and  1994.  the  Legal  Aid  Society  of  Lorain  County  forced  the  Lorain  County  jail  to  prematurely  release  more  than  3500  criminals  i 
avoid  what  Legal  Aid  defined  as  overcrowding.  In  1994.  Legal  Aid  also  filed  suit  against  the  Lorain  City  pil  for  violating  prisoners'  constitu- 
tional lights  They  contended  that  housing  45  inmates  in  a  pil  designed  for  39  conshiuted  cruel  and  unusual  punishment  under  the  8th  Amend 
ment.  Among  the  other  violations  cited  by  Legal  Aid  were:  poor  laundry  services;  lih^threatening  levels  of  tobacco  smoke,  and  inadcquau- 
recreational  facilities  They  specifically  cited  the  fact  that  the  pingpong  table  had  no  paddles 

See  Stephen  Hudak,  Inmate  Sues  Over  Conditions.'  Tht  Plain  Dnlrr,  September  2. 1994.  pg.  6B,  'Elyna  to  House  Inmates,"  Tiic  PItm 
DeOer. January  21, 1993,  pg  IB 


Legal! 

East  Texas  Legal  Services  sued  the  city  of  Beaumont  seeking  damages  for  seviral  black  officers  who  alleged  discrimination  in  the  department's 
disciplinary  and  promotion  poliaes.  However,  a  federal  court  ruled  in  favor  of  the  Beaumont  I'ulice  Department  because  of  the  comically 
baseless  allegations  of  East  Texas'  clients.  For  instance,  one  of  the  former  ofha.*rs  complained  that  his  being  fired  for  shoplihing  at  a  7-1 1  was 
unfair  and  racially  motivated.  The  court  rejected  another  ofhcer's  claim  that  he  was  wrongly  denied  promotion  to  a  5.W.A.T.  team  on  accouni 
of  race  when  it  was  brought  to  light  he  couldn't  shoot  straight  -  an  essential  skill  in  this  elite  uml 
See  Martin  V  City  of  Beaumont,  B-87-1076  (US  App  Cl  n992 
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Legal  Services  Abuses  in  Michigan  II 

Federally-hinded  legal  services  programs  in  Michigan  frequently  violate  their  purported  mission  of  assisting  the  poor  in  their 
daily  legal  needs  by  filing  suits  to  advance  their  personal  political  agendas.  Many  of  these  suits  seek  welfare  K-nehts  lor  mdivu 
als  who  either  don't  deserve  or  don't  need  assistance. 

Challenges  Reduction  of  Welfare  to  Woman  Who  Refused  to  Work 

In  1994,  Legal  Services  of  Eastern  Michigan  sued  the  state  for  redunng  the  welfare  benefits  of  individuals  who  vuluntirilv  quii 
their  jobs.  In  this  case,  AFDC  recipient  Darlene  Smith  obtained  a  job  at  a  nursing  home  and  was  pvcn  an  Earned  Income  Disn- 
gard  (EID)  to  encourage  her  efforts  at  self-sufficiency.  Under  the  EID,  the  state  didn't  count  the  income-  Smith  camcil  (mm  her  i 
so  that  she  would  not  be  disqualified  from  AFDC  This  is  supposed  to  provide  recipients  a  smoother  transibon  to  st-ll-sufticieiu 
by  not  drastically  lowering  their  income  when  they  start  working.  However,  in  January  lyHM  Smith  voluntarily  quit  her  |ob  at  ll 
nursing  home  for  ik)  other  apparent  reason  than  that  she  didn't  want  ta  work.  Because  she  quit  her  job  without  gmid  cause,  tlu 
state  withdrew  Smith's  EID  for  January  and  counted  her  nursing  hortve  income  which  led  to  a  temporary  rvduction  in  her  AFDi. 
payments.  Legal  services  sued  on  Smith's  behalf  claiming  that  the  EID  is  only  meant  to  encourage  work  and  should  not  bv  usevi 
puiush  recipients  who  quit  their  jobs.  A  federal  appeals  court  rejected  legal  services'  argument  (or  leniency  because  "it  does 
nothing  to  encourage  employment  anwng  AFDC  recipients." 
See  SmUh  v.  Babcock.  1 9  F Jd  257,  US  App.  Ct.,  1 994 

Opposes  Inclusion  of  Spouse's  Income  in  Calculating  Welfare  Eligibility 

In  1990.  Michigan  Legal  Services  sued  the  state  for  including  the  welfare  payments  of  one  spouse  in  calculahng  another  spouM' 
eligibility  (or  additioiul  welfare.  In  1987,  John  F^ke  applied  for  food  stamps  and  general  assistance.  His  application  tor  gener.il 
assistiince  was  denied  because  his  wife  Mary  was  already  receiving  federal  SSI  benefits  of  $369  a  month.  Tlic  state  rvasoni-d  tlu' 
the  benefits  received  by  Mary  should  be  considered  as  benefiting  |ohn  by  virtue  of  their  being  husband  and  wi(e.  Legal  sfr\ici' 
claimed  that  this  violated  a  number  of  laws  including  their  clients'  14th  amendment  rights.  Howovcr,  a  sutc  appeaU  aiurt  ruk\ 
against  legal  services,  finding  iwthing  "irrational"  in  calculating  an  individual's  qualidcabons  (or  wellare  by  taking  into  accoun 
his  or  her  spouse's  financial  resources. 

See  Pykev.  Dept.  of  Social  Services.  182  Mich.  App.  619,  Ct.  of  App.,  1990 

Stops  Effort  to  Recoup  Illegally  ObUined  Welfare 

In  1991,  Michigan  Legal  Services  stopped  the  state  Department  of  Social  Services  from  recouping  nearly  $150()  in  illegally  obtain, 
welfare  benefits  from  a  recipient.  In  this  case,  the  recipient  and  her  children  moved  into  an  apartment  which  entitled  her  to 
receive  a  monthly  shelter  allowance  of  $185  in  addition  to  her  regular  AFDC  grant.  However,  later  it  was  discovered  that  her 
landlord  was  the  father  of  one  of  her  children.  State  regulations  expressly  prohibit  shelter  allowances  for  AFDC  families  when  tl 
landlord  is  a  parent  of  one  of  the  children.  The  state  terminated  the  shelter  allowance  and  reduced  her  monthly  AFDC  grant  to 
recoup  the  $1480  in  shelter  allowances.  However,  on  appeal,  Michigan  Legal  Services  stopped  the  garnishment  because  the 
regulation  authorizing  the  recoupment  was  not  properly  promulgated  according  to  (edcial  rule-making  procedures. 
See  Palazolo  v.  Dept.  of  Social  Services,  189  Mich. 

Wins  Major  Case  Expanding  Right  to  Unemployment  Benefits 

In  1991,  Wayne  County  Neighborhood  Legal  Services  (WCNLS)  won  a  major  case  before  the  Michigan  Supreme  Court  when  it 
ruled  that  individuals  who  lose  their  jobs  for  failing  licensing  exams  are  eligible  (or  unemployment  benefits.  Legal  services 
brought  the  case  on  behalf  of  two  nurses  who  were  fired  by  their  hospitals  (or  (ailing  their  prolessional  licensing  exams.  Because' 
the  state  oiJy  authorized  unemployment  for  individuals  who  lose  their  n>bs  through  no  lault  of  their  own,  the  Michigan  Employ 
ment  Security  Commission  turned  down  their  applications.  However,  WCNLS  a'asoned  that  because  the  nurses  involuntarily 
failed  their  exam,  they  should  get  unemployment.  The  court  agreed  despite  the  protestations  o(  the  defendant  hospitals  who 
wondered  why  they  should  have  to  underwrite  people  who  arc  a-spemsible  (or  (ailing  their  own  tests. 

See  Clarke  v.  North  Detroit  Receiving  Hospital,  437  Mich.  280.  Mich.  Supr.  Ct.,  1991;  Richard  Dumas,  "Fia-d  Employees  Are 
Entitled  to  Jobless  Pay,"  Michigan  Lawyers  Weekly.  June  3, 1991 
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Legal  Services  Abuses  in  Illinois 


Illinois  recipients  of  federal  legal  services  funding  systematically  misuse  their  grants  to  pursue  ideologically-inspired  litigation  or  t>i  defend 
individuals  unworthy  of  subsidized  legal  representation.  In  particular,  legal  services  expends  considerable  money  and  time  detvnding  the  nv 
of  drug  dealers  to  stay  in  public  housing  over  the  obiections  of  housing  authorities  and  even  the  tenants  themselves. 

Legal  AasislaiKC  Foundation  Keep*  Drug  Dealer*  in  Public  Housing 

The  Legal  Assistance  Foundation  (LAF)  of  Chicago  has  repeatedly  interfered  with  the  Chicago  Housing  Authonly's  (CH  A)  attcmp«>  ti>  i-\nct 
drug  dealers  from  us  public  housuig.  For  years,  housing  authorities  were  unable  to  expel  drug  dealers  and  other  criminal  tenants  due  to 
excessive  legal  protections,  such  as  a  right  to  a  |ury  tnal,  for  tenants  slated  for  evictions  For  instance,  many  residents  had  compUinL-d  ot  an 
"uiuuthonzed  tenant"  running  a  gang  from  his  apartment  with  a  pit  bull  by  his  side,  yet  more  than  a  year  later  he  was  still  in  public  houMni. 
To  rectify  the  problem,  the  CHA  instituted  a  new  policy  in  1992  to  expedite  evictions  by  making  tenants  responsible  tor  the  conduct  ol  );ue>t- 
visitors.  Typically,  drug  dealers  will  use  the  residetices  of  willing  tenants  to  engage  in  their  illegal  activities.  By  making  tenants  liable  tor  ihi- 
actions  of  "visitors,*  the  CHA  would  finally  have  the  power  to  quickly  expel  criminals.  However,  the  LAF  immediately  sued  the  CHA  claimi 
that  such  speedy  evictions  are  unconstitutional  even  when  the  evidence  is  overwhelming  that  the  tenants  are  participating  in  criminal  acti\-itv 
In  a  noteworthy  1993  case,  the  LAF  prevented  the  eviction  of  Annette  Freeman,  an  accused  crack  cocaine  dealer  LAF  persisted  in  its  ultimate 
successful  defense  of  Freeman  even  though  police  said  they  observed  her  droppwg  bags  ol  cocaine  from  her  window  In  an  especially  trapt 
twist  to  the  case,  tuvo  months  before  her  arrest,  Freeinan's  7-year-old  son  was  shot  to  death  by  a  sniper  as  he  walked  to  school 

See  Rynn  K'-Roberu,  "HUD  Defines  CHA  Problems,"  The  Oaago  Tribune,  June  15. 1995,  pg.  Bl,  Andrew  Fegelman,  "CHA  Eviction 
Illegal,"  The  Oucago  Tribune.  March  27, 1993,  pg.  5 

Claims  of  UiKonatitutioiul  Mistrcatmenl  of  Aliens  Found  Baselcis 

In  1992,  the  Legal  Assistance  Foundation  of  Chicago  sued  the  Immigration  and  Naturalization  Service  (INS)  for  allegedly  subiccting  alien 
detainees  to  inhumane  conditions  of  confinement.  In  a  decision  handed  down  in  1995,  a  federal  district  court  threw  out  all  of  the  charges 
Among  LAFs  baseless  ct>mplaints  was  that  the  food  was  nutritionally  inadequate  and  thus  violated  constitutional  guarantees  of  decent  tre.ii- 
ment.  The  essence  of  LAFs  complaint  was  that  the  food  was  too  repetitive  It  seems  the  detenhon  facilities  often  served  round  steak,  bumto^ 
baked  potatoes,  green  beans  and  rice  which  accxnding  to  LAF  wasn't  sufficiently  diverse.  The  ccnirt  reiected  the  complaint  because  ii  didn't  r. 
to  the  level  of  a  constitutional  violation.  LAF  also  alleged  constitutional  violations  of  the  detainees'  nghis  to  sufficient  indoor  and  outdoor 
exercise  time.  The  court  rejected  this  claim  as  well,  citing  the  fact  that  deuinees  had  access  to  a  large  day  room  where  they  could  watch  TV,  p. 
board  gaines,  read  and  use  the  phone  Furthermore,  one  facility  did  allow  outdoor  recreation  when  weather  permitted  Finally,  LAF  claimed 
that  limits  on  visitation  with  family  and  friends  and  the  use  of  the  telephone  was  unconstitutional  punishment  Howcvi?r.  this  claim  t^ni  was 
rejected  tiecause  detainees  —  whose  average  stay  in  the  facihties  was  well  less  than  a  year  —  could  meet  with  visitors  four  hours  a  day,  hve  da\ 
a  week  and  had  unlimited  access  to  the  phone  in  the  same  period.  LAF  nevertheless  contended  that  the  two  day  depnvation  of  visiuiion  and 
phone  privileges  was  unconstitutional 

See  Imasuen  v.  Mayer.  No  91  C  5425,  US  Dist.  Ct.,  1995 


I  LAF  for  Excc*«ivc  Legal  Bill 

In  1992,  a  federal  appeals  court  thrashed  the  Legal  Assistance  Foundation  for  requesting  exorbitant  legal  fees  m  a  rouune  disability  case  |udg> 
Robert  Chapnun  of  the  4th  US  Circuit  Court  of  Appeals  accused  LAF  and  the  private  attorneys  partinpating  in  the  case  of  wildly  inflatmg  thi 
hours  m  order  to  get  "grossly  excessive"  legal  fees.  The  case  concerned  an  individual's  application  for  Black  Lung  benefits  Calling  il  no  mor 
than  an  average  case,*  Judge  Chapman  angrily  denounced  LAFs  S312,000  legal  bill  as  "obscene"  when  lees  in  such  cases  average  only  SI  2.00 
toS15,000  He  spenfically  charged  that  the  attorneys  should  have  spent  no  more  than  one  quarter  of  the  1200  hours  they  claimed  they  devotee 
to  the  case.  Furthermore,  Chapman  called  their  S170  per  hour  rate  excessive  in  light  ol  the  attorneys'  expertise  Saying  the  legal  bill  jusl  "bogg: 
the  mind"  and  "shocks  the  consoencc,"  Chapman  slashed  the  request  to  S43,000  and  left  it  to  the  attorneys  to  divide  among  themselves. 
SeeC.L.  Marshall,  "Attorneys  Ripped  lor  Excessive  Fees,"  U.P.I.,  Sept.  4, 1992 

Patents  Gel  Grants  for  Being  Dirty 

In  1991,  the  Legal  Assistance  Foundahon  won  its  suit  agamst  the  state  in  which  they  claimed  that  parents  who  lose  custody  o^lheir  children  k' 
maintaining  dirty  homes  should  receive  cash  grants  to  improve  conditions.  Under  the  plan,  which  was  estimated  to  cost  SI  8  million  per  year, 
the  Department  of  Children  and  Family  Services  would  provide  grants  ol  up  to  SBOO  to  more  than  6000  families  who  lost  custody  ol  their 
children  for  not  providing  adequate  shelter,  food  or  clothing,  or  tor  keeping  a  dirty  home  LAF  said  the  families  needed  the  extra  money  becau 
in  losing  their  children  they  lost  the  AFDC  benehts  and  thus  lacked  the  resources  to  clean  up  their  homes 

See  Rob  Kanvath,  "  DCFS  to  Offer  Grants  to  Clean  Dirty  Homes,"  Tlic  Oucago  Tribune,  January  26, 1991,  pg  6 
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Legal  Services  Abuses  in  Illinois  II 

Federal  legal  services  piograms  in  lOinois  have  a  lengthy  record  of  political  advocacy  which  includes  support  lor  radically  expanded  wcltan- 
entitlements.  Legal  services  also  shows  poor  (udgmenl  by  representing  substance  abusers  applying  for  wellarc  and  tenants  fighting  eviction  t. 
contributing  to  crime  in  pubbrhousing 

UU:  Seek*  DiaabUity  Bcncfiu  for  Chronic  Alcoholic 

In  1995,  the  Legal  Assistance  Foundation  of  Qucago  tried  to  obtain  Supplemental  Security  Income  (SSI)  benefits  for  a  man  who  claimed  hv. 
chronic  alcoholism  prevented  him  from  working.  The  man  in  question.  Carey  Tillery,  already  received  $157  a  month  in  assistance  plus  tu\id 
Stamps.  LAF  argued  he  deserved  SSI  because  he  drank  to  much  he  couldn't  work.  Tillery  admitted  to  dnnking  as  much  as  12  pints  ot  vodlu) 
every  day  and  only  slops  drinlung  when  he  gets  too  sick.  Tillery  claimed  that  he  had  been  unable  to  find  gainful  employment  since  he  Uisi  .i  n 
in  1984.  Tillery  had  never  entered  Alcoholics  Anonymous  or  any  rehab  program  to  deal  with  his  drinking  problem.  The  government  initially 
denied  TiUeiy's  application  for  SSI  because  his  eleven  years  of  prior  employment  demonstrated  a  minimal  ability  to  cam  a  living  However. 
LAF  argtied  that  because  he  was  drunk  most  of  the  time  while  tvorking,  Tillery  had  demonstrated  an  inability  lo  support  hunsell  and  lhu> 
should  be  considered  eligible  for  disability.  A  US  Distnct  Court  partly  agreed  with  LAF  and  ordered  the  government  to  reconsider  its  dcci.Mor 
See  Tillery  r.  SMala,  US  Dist.  Q..  1995 

Thialena  to  Sue  Chicago  School  Board  for  Not  Having  CIrls  Soccer 

In  1994,  LAF  threatened  to  sue  tlie  Chicago  Boardof  Education  if  it  didn't  make  girls  soccer  an  official  sport  in  the  Chicago  Public  League.  LAI^ 
attorneys  contended  that  the  school  board's  failure  to  esublish  a  girls  soccer  league  was  discnminatory  and  violated  federal  avil  rights  laws 
The  board  clauned  that  it  didn't  establish  a  girls  league  due  to  lack  of  interest  and  that  they  allotved  girls  to  try  out  for  the  boys  teams.  Howcvi 
LAF  rejected  the  arguments  and  to  forestall  a  suit,  the  board  agreed  to  create  a  league 

See  Barry  Temkin,  'It's  Tune  to  Savor  Grudging  Win,"  Chioi^  Tnbune,  May  1, 1994,  pg  20 

Pfoaeculor  Sued  for  Calling  Convku  'Savages* 

In  1993,  LAF  sued  a  Cook  County  prosecutor  lor  describing  convicts  it  was  transferring  to  state  pnsons  as  "savages"  and  other  unflattennt; 
characterizations.  When  prosecutors  send  convicts  to  the  sute  Department  of  Corrections,  they  forward  siaiemcnts  describing  tho  type  oi 
individual  they  are  getting  so  that  prisons  may  determine  their  security  nsk.  LAF  filed  suit  claiming  that  inmates  have  a  legal  nght  to  obicaivi 
statements  void  of  emotionally  diaiged  rhetoric.  A  Isl  District  Appellate  Court  rejected  the  claim  ruling  that  pnsoners  have  no  such  nght 
See  David  Bailey.  "Prosecutor  Comments  on  )ail-Bound  Convicts  Upheld,"  Cfiiai^o  Duify  law  Bulletin,  November  lb.  1 993,  pg.  3 


In  1992,  LAF  threatened  to  go  to  court  to  reverse  a  decision  by  state  officials  to  end  welfare  benefits  for  9000  illiterates.  Under  the  sute's  transi- 
tional assistance  program,  individuals  considered  unable  to  work  due  to  physical  conditions,  addiction  or  other  factors  received  monthly  gram 
medical  care  and  food  stamps.  Under  those  guidelines,  individuals  who  could  not  read  above  the  sixth-grade  level  were  considered  eligible  lor 
one  year  of  assistance  However,  a  number  of  welfare  advocates  including  LAF  cnticued  the  one-year  rule  as  arbitrary  and  unreasonable  Thc> 
insisted  that  the  state  must  insure  that  illiterates  are  sufficiently  educated  before  fomng  them  from  assistance  However,  state  legislators  aiguev 
that  there  were  already  "hundreds  of  programs"  to  help  such  people  improve  their  educational  skills  and  there's  nothing  else  they  can  do  to 
force  people  who  don't  want  an  education  to  go  to  school.  Nevertheless,  the  slate  said  it  would  reconsider  its  deasion 

See  Charles  N  Wheeler,  "State  Reconsiders  1-Year  Cutoff  for  Illiterate,"  Chuafto  Sun  Times,  December  10, 1992,  pg.  22 

LAF  Force*  Stale  lo  Spend  Additional  MUUon*  on  WeUare 

In  1993,  LAF  won  a  significant  victory  when  a  federal  judge  supported  its  claim  that  the  sute  was  obligated  to  finance  the  child-care  expenses  o: 
mothers  participating  in  job-training  or  educational  programs  Illinois  had  refused  to  pay  lor  child-care  expenses  of  the  welfare  mothers  in  its 
training  program  due  to  a  shortage  of  funds.  The  state  already  paid  for  the  tuition,  books  and  transporution  expenses  of  the  partiapants  who 
alio  were  receiving  AFDC  payments  of  up  to  S367  per  month  plus  food  stamps.  However,  a  US  District  Judge  sided  with  LAF  and  ruled  that 
federal  law  mandates  that  the  stale  pay  the  child  care  expenses. 

See  Matt  O'Connor.  "State  Must  Pay  Child  Care."aiiaijo  Tnhune.  February  24, 1993.  pg.  3 

Oppoact  Housing  Aulhoritict  Ef  f  erU  lo  Control  Crime 

In  1992,  LAF  sued  the  Chicago  Housing  Authority  for  holding  tenants  responsible  for  the  criminal  activity  of  relatives  or  guests  visiting  public 

housing.  The  case  arose  when  CHA  tried  to  evict  t%vo  iwomen  for  faihng  to  supervise  the  conduct  of  their  sons  who 

on  CHA  property.  LAF  aigued  that  the  CHA  policy  of  requiring  tenants  to  police  the  conduct  of  their  children  violates  the  t 

lional  tight  to  free  association.  A  federal  court  refected  the  argument  ruling  thai  because  cnme  m  publK  housing  iniures  innocent  i 

"right  o<  intiinate  association"  allows  a  tenant  to  let  guests  "run  not  " 

Sue  Donner  v.  Chuago  Housing  Aulhonhi,  969  F.2d  461,  US  App  Cl ,  1992 
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Legal  Services  Promotes  Crime  in  Public  Housing 

Dapne  new  rwrnowfu,  LSC  regxiUliotu  sHIl  pcrmil  (edenlly-hinded  legal  lemce*  Uwym  lo  continue  their  repre»enution  o<  individuaU  ir. 
dnin-feUled  evKiwn  caiet  Much  of  the  dnig  problem  is  caused  by  lenaMs  who  allow  leUtivn  or  guests  lo  use  their  rwidcncts  hir  cnminal 
activity  While  new  USC  rules  prohibit  representation  of  tenanu  directly  charged  with  drMg  offenses,  legal  services  can  still  rcprocnt  tenants 
who  luiew  about  and  hnanciaDy  benefited  from  illegal  drug  activity  as  long  as  they  weren't  specifically  charged  with  the  cnmi 

Tcmail  Can  Not  Be  Evicted  (or  Huaband's  Drug  Crime 

In  a  1994  case,  legal  service*  stopped  the  Sarasota,  Florida  Housing  Authority  from  evicting  a  tenant  whose  husband  had  been  arrested  Ut 
cocaine  possession.  CuUcoast  Legal  Services  argued  that  terminating  her  Section  8  housing  subsidy,  which  led  to  eviction  procevdinK.s  wa>. 
improper  because  the  PHA  did  not  conduct  a  heanng  beforehand  (Section  8  payments  arc  distributed  by  Ihc  DcpanmenI  of  Housing  and  Urb. 
Development  to  low-income  individuals  so  they  can  rent  apartments  out  o<  their  income  range).  The  HH  A  argued  to  no  avail  thai  a 
pfclennination  heanng  was  not  required  when  the  leason  for  termination  is  drug  activity  by  a  member  of  the  tenants  family 
Sec  Shilirr  v.  Haumg  Aulk.  of  StrmolM,  M.D.  Ra,  Dec.  12, 1W4 

Evktien  of  Tenant  (or  Cueafi  Drug  Crime  Diamiased 

The  Dade  County  Public  Housing  Authority  (PHA)  sought  to  evict  a  tenant  after  a  guest  suying  m  her  apartment  was  arrested  for  possession 
ctxaine.  The  guest  was  chased  mto  the  tenant's  apartment  by  police  who  had  been  observing  him  on  the  street  outside  the  residence  Legal 
services  stopped  the  eviction  on  tecfinical  grounds  that  the  eviction  nonce  failed  to  state  a  valid  reason  for  such  action  In  exchange  for  being 
allowed  to  stay  in  the  apartment,  the  tenant  agreed  to  *uke  all  reasonable  steps*  to  notify  the  PHA  if  the  accused  entered  her  apan  mcnt 
See  MrlnpoliUn  Oack  Caunty  v.  Kmdni,  Fla.  County  Ct,  February  10, 1995 

Florida  Woman  Acciaed  of  Criminal  Activity  Wins  Eviction  Caac 

The  Dade  County  Housing  Authcmly  attempted  to  evict  a  tenant  for  alleged  involvement  in  criminal  activity.  In  one  incident,  thu  tenant's 
boyfriend  who  was  on  housing  property  with  her  consent  had  threatened  the  building  manager.  However,  Legal  Services  of  Greater  Mumi 
stopped  the  eviction,  claiming  that  the  PHA  did  not  state  with  proper  specificity  all  of  the  grounds  hjr  eviction. 
See  hAflnpoUtn  Dade  Omnty  v.  /ones,  Ra.  County  Cl,  July  12, 1994 

Tenanu  Accitfed  of  Drug  Activity  Win  Sooth  Caralina  Eviction  Case 

In  1994,  the  Housing  Authonty  of  Spartanburg,  South  Carolina  was  prevented  from  evicting  two  tenants  it  claimed  wcie  allowing  illegal  drug 
sale*  on  housing  property.  Piedmont  Legal  Services  argued  that  the  individuals  could  not  be  evicted  because  they  were  technically  not  tcnanti 
The  individuals  were  participating  in  a  special  home  ownenhip  program  in  which  they  could  purchase  their  homes  from  the  PHA  after  rcnim). 
for  a  period  of  time.  Because  they  were  seeking  lo  purchase  their  homes,  legal  services  argued  that  Ihcy  wetv  not  tenants  and  that  eviction 
would  be  unfair  because  they  could  not  iccover  ifieir  investment  in  the  property 
See  Hmsutg  Aulhonty  of  SptrUxburg.  S.C,  S.C.  Cl.,  Dec  13  1994 

Miami  Legal  Service*  Prevent*  Eviction  of  Acnncd  Ditig  Criminal 

In  1995,  Legal  Service*  of  Greater  Miami  stopped  the  Dade  County  Public  Housing  Authority  (PHA)  from  evicting  a  tenant  anestcd  for  cocamc 
pa*«ession.  Legal  services  argued  that  the  housing  authonty  could  not  evict  the  tenant  because  he  did  not  commit  the  alleged  cnme  near  publk 
housmg  propeity.  In  addition,  legal  services  charged  that  the  PHA  did  not  give  the  individual  a  fair  and  unbiased  grievance  pracccdmg  The 
PHA  agreed  to  stop  the  eviction  m  exchange  for  legal  services  dropping  its  counteirlaim. 
See  Melmpolifii  Dmie  Cmuity  t>.  Ptm.  FU  County  Ct.,  March  1 , 1 995 

Susquehanna  Legal  Services  Stop*  Eviction  of  Murderer 

In  1995,  Susquehanna  Legal  Services  of  Pennsylvania  stopped  the  eviction  of  a  tenant  arrested  for  conspiracy  to  commit  murder.  Alter  her  arre. 
the  Union  County  Housing  Authonty  moved  to  evict  her  by  terminating  her  Section  8  payments.  However,  legal  services  argued  that  being 
arrested  was  insufficient  grounds  for  terminatuig  her  sub«idy.  Although  she  admitted  that  her  husband  was  involved  in  the  morder,  legal 
•erviGCs  insisted  that  a  decision  lo  lenninale  tenancy  should  be  tuppoited  by  more  credible  evidenre.  On  appeal,  legal  services  ovenumed  the 
tvoman's  eviction  on  the  grounds  that  it  violated  the  US.  Housing  An  and  her  14th  Amendment  rights.  The  woman  was  later  'evicted,' 
however,  after  she  was  convicted  of  participating  in  the  murder  with  her  husband.  PHA  still  had  to  pay  $15(X)  in  attorney  fees  to  Susquehanna 
See  BamfMrf  t>.  Housmg  Aulh.  of  Uiuon  County,  M.D.  PA,  February  21, 1995 
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Legal  Services  Abuses  in  New  York 

Fcderally-hinded  legal  services  programs  in  New  York  »ys«em»bcally  misuse  taxpayer  dollars  to  pursue  liliRation  on  bchall  of  thi-  most  una. 
serving  of  dients.  This  includes  violent  individuals  threatening  the  safety  of  their  neightxxs  and  homosexuals  in  child  custody  casis 

Bcggara'  Income  Should  Not  Be  Counted  in  Setting  Welijie  Benefits 

In  1992.  MFY  Legal  Services  of  New  York  Oty  claimed  thai  tfie  money  earned  by  a  beggar  through  panhandling  should  not  bo  cvmntod  js 
income  when  determining  his  eligibility  lor  welfare  benehts.  Beggar  Kevin  Barry  sought  the  services  of  MFY  after  the  Social  Sccuntv  Adiium- 
tntaon  (SSA)  informed  him  that  they  were  going  to  reduce  his  monthly  Soaal  Secunty  Disability  (SSDl)  checks  by  S2S)  That  is  thi-  amount  o- 
money  he  typically  made  each  month  from  panhandling.  The  SSA  exempts  certain  types  of  "earned  income"  to  encourage  recipients  to  wort. 
and  become  self-suffiaent.  However,  tt» SSA  does  not  exempt  money  accrued  from  panhandling.  However,  MFY  said  Barry's  mcomo  shoulc 
considered  "earrwd"  because  "he  actively  sought  contnbutions"  and  did  not  passively  hold  his  hand  out  waiting  lor  money 
See -Brazen  Beggar,"  TV  aWumtus  DBpritdi,  Dec.  10, 1992.  pg.  6A 

Slops  Eviction  of  Violent  Tenant 

In  1993,  Brooklyn  Legal  Services  tuccessfully  defended  an  abusive  tenant  from  being  evicted  from  his  apartment  despite  terronang  his  noigh 
bois.  For  years,  the  man  publidy  abused  iieighbots  and  passersby,  with  a  speaal  aiumus  against  blacks,  lews  and  homosexuals.  Besides 
stiouting  out  obscenities  m  the  middle  of  tfie  night,  he  physically  assaulted  tenants,  hurled  andcr  blocks  and  himiture  olf  the  root  and  harav. 
a  woman  to  the  point  she  needed  an  order  ot  protection  against  him.  On  one  occasioa  a  SWAT  team  had  to  be  called  in  to  deal  with  one  ot  hi^ 
more  violent  outbursts.  Finally,  after  tenants  started  to  leave  the  building  to  get  away  fr<xn  their  dangenxis  neighbor,  ttic  landlord  moved  to 
evict  km.  After  nearly  two  years  of  legal  action.  Brooklyn  Legal  Services  stopped  the  eviction  by  arguing  that  although  his  behavior  may  havi 
been  offensive  to  other  tenants,  he  did  not  po6e  a  danger  to  their  safety. 

See  "Who  Murdered  Quiet  En|oymentr  Rail  Estate  WrtUy.  )une  21. 1995.  pg  10 


City  Socd  i 

In  September  1992.  the  Oty  of  New  York  responded  to  kmg-slandirtg  ccoiplaints  and  closed  down  a  crackhousc  that  had  been  plaguing  a 
neighborhood  with  shootings,  prostitutes,  and  assorted  health  hazards.  MFY  Legal  Services  responded  by  suing  the  aty  tor  illegally  cviclin); 
seven  of  the  15  tenants  living  in  the  buUdu\g.  Although  none  of  the  evicted  tenants  were  charged  with  illegal  activity,  tfie  building  had  been  ;i 
magnet  for  drug  dealers  and  oOier  crimuuls  that  threatened  the  safety  of  the  neighborhood  While  residents  were  relieved  that  the  city  tinally 
shut  down  the  eyesore,  an  MFY  attorney  daimed  that  the  swift  action  was  raaally  motivated  because  the  evicted  tenants  were  "people  ot  cok- 
Neighbors  angrily  dei\ied  the  accusation  and  said  they  were  |ust  glad  that  children  could  finally  play  in  the  street  where  belore  there  had  beer 
shootings  and  vermin. 

See  -aty  IllegaUy  Evicted  Tenants,  Court  Rules,"  Naoatay.  Dec  22. 1992.  pg  21 

Flophouses  Thicatencd  by  Legal  Service*  Liligabon 

In  1994,  MFY  Legal  Services  stopped  the  eviction  of  a  man  from  a  ManliatUn  "Flophouse"  in  a  significant  deasion  that  could  senously  under- 
mine the  provision  of  temporary  housing  for  the  poor.  The  case  began  in  1990  when  the  Palace  Hotel  sought  to  evict  William  Hargrove  htim  h; 
cubicle  lor  not  paying  S6  lughtly  rent.  However,  MFY  Legal  Services  argued  that  the  cubide  occupied  by  Hargrove,  lust  big  enough  lor  a  bed 
and  kxker,  was  equivalent  to  a  housing  accommodation  and  thus  subject  to  onerous  eviction  laws  Flophouse  owners  and  other  providers  ol 
Single  Resident  Occupancy  (SRO)  housing  deplored  the  decision.  The  ExecuUve  Director  of  tfie  flophouse  said  the  only  lime  tehancy  becomes . 
issue  IS  when  legal  services  deades  to  get  involved  and  usually  that  is  on  the  behalf  of  "the  least  desirable  tenant  who  disturbs  everyone  else " 
MFY's  client  did  not  perscmally  benefit  from  the  state  appellate  court's  decision.  A  year  before  the  case  was  decided,  Hargrove  set  f iie  to  his 
cubicle  and  subsequently  disappeared. 

See  "Court  Says  Flophouses  Fall  under  Rent  SUbilizabon."  Rtal  Estate  WeeUy,  Apnl  20, 19M,  pg  21 

Legal  Services  Gets  Involved  in  HomoKxaal  Child  Custody  Case 

In  1993,  the  Legal  Aid  Soaety  of  New  York  successfully  assisted  a  lesbian  in  winiung  custody  of  a  child  in  a  bizarre  custody  battle  that  involve, 
another  homosexual.  The  case  began  in  the  1980s  when  the  woman  artihcially  inseminated  herself  with  the  sperm  of  a  homosexual  man  who 
agreed  to  donate  his  sperm  to  she  could  have  a  child.  At  the  hme,  the  man  agreed  not  to  exercise  parental  nghts  The  woman  had  a  girl  and 
reared  her  for  several  years  with  her  lesbian  partner  and  her  partner's  daughter  (Also  the  result  of  an  artif  laal  insemination  by  a  homosexual) 
The  homosexual  donor  later  deaded  he  wanted  more  parental  nghts  with  the  little  girl  which  resulted  m  the  legal  action.  Legal  Aid  won  the 
case  by  arguing  that  the  little  girl  would  suffer  psychological  harm  if  the  homosexual  man  disrupted  the  lesbians'  tamily  lite. 
See  Thomas  S.  t>.  Rjobm  Y,  157  Misc  2d  858,  Family  Court,  New  York  County,  1993 
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Legal  Services  Abuses  in  New  York  II 

N»w  York  legal  aid  programs  funded  by  Ihe  Legal  Servioes  Corporation  grossly  misuse  Uxpaycr  dollars  by  filing  lawsuits  thai  arc  sKorpIv  jt 
odds  witli  tfieir  missKm  of  assisting  the  poor.  Besides  suing  muniapal  govenunents  for  trying  to  reform  welfare,  legal  services  lawyers  cvpcai 
ediy  sue  private  chanties  tfvat  are  really  trying  to  help  the  poor 

Ugal  Scrvkc*  Sue*  to  Stop  Cuiliani  Crackdown  on  Welian  Fraud 

Bronx  Legal  Services,  an  LSC  grantee,  «nd  the  Legal  Aid  Society  of  New  York  (a  Former  LSC  grantee)  filed  a  federal  lawsuit  in  an  attempt  l«  c: 
Mayor  Rudoiph  Cuiliani's  successhil  anb-welfare  fraud  program.  Known  as  Itie  Eligibility  Venhcation  Review,  the  program  was  designed  b\ 
aty  offiaals  to  screen  out  the  thousands  of  uulividuals  engaging  in  costly  welfare  fraud.  Since  the  program  was  instituted  m  lanuary  1995  th> 
number  of  people  receiving  public  assistance  through  the  aty's  Hc«ne  Relief  program  for  singfc  adults  has  dropped  trom  244  AX)  lo  ITV.CXX' 
However,  like  legal  services  groups  elsewhere  in  Ifie  country.  New  York  legal  icrvioes  programs  are  strongly  opposed  to  such  efforts  to  nuke 
welfare  moreefhcient.  In  the  lawsuit,  legal  services  claims  the  program  sliould  be  terminated  because  recipients  arc  illegally  intimidated  and 
harassed  by  investigators.  Commented  Ridiard  Schwartz.  CuUiani's  chief  welfare  policy  advisor  These  legal  advocacy  groups  are  dclcndcT\ 
an  old  and  failed  system  that  has  hurt  tfie  aty  and  the  rrapients  in  the  program  for  many  years  " 

See  Kunberly  McLana  "Gty  Sued  Over  Program  to  Curb  Welfare  Fraud,"  The  Srw  York  Tunc,  December  30, 19S5,  pg  31 

Legal  Scrvica  Sue*  Salvalian  Anny 

In  1992,  MFY  Legal  Services  sued  the  Salvation  Army  for  trying  to  evict  mdividuals  from  one  of  its  chanUble  facilities  The  Salvabon  Army's 
"Ten  Eyck-Troughton  Memonal  Residence*  in  Manhattan,  provided  women  of  low  to  moderate  income  lodging,  meals  and  other  services  hir 
modest  rents  of  S121  toS134  per  week.  Wlten  tfie  cttanly  moved  to  evict  some  residents  for  not  paying  rent,  MFY  Legal  Services  sought  to  sl»>r 
the  action  by  challenging  its  legal  status  as  a  chanty.  In  New  York  Qty,  chanties  are  not  required  lo  go  through  the  onerous  eviction  proccdurt 
that  pnvate  landlords  must  follow  in  evicting  a  tenant.  The  Salvabon  Army's  Eyck-Troughton  residence  was  eacmptcd  from  these  rent  laws 
because  it  was  operated  'exclusively  for  chantable  purposes  on  a  non-profit  basis.'  Hotvcver,  in  its  suit  legal  services  argued  that  the  n.-li);ious 
mission  of  the  Salvabon  Army  disqualified  the  residence  from  being  defined  as  a  chanty  According  to  legal  services,  because  the  residence  wa- 
operated  by  a  branch  o<  the  Qmstian  Church  and  religious  activities  took  place  on  its  premises,  then  Hie  residence  could  not  be  classified  as  a 
facility  'exclusively'  devoted  to  chantable  purposes.  A  state  appeals  court  reiected  tfie  argument  observing  that  the  religious  activities  in 
question,  which  included  a  Bible  Qub  and  Vespen,  were  strictly  voluntary  and  ocgatuzed  by  ttie  tenants  Furtliermore,  tlic  court  noted  tlut  tK 
residence  was  open  to  all  women  on  a  nonsectanan  basis. 
See  Sahtttun  Aim^  r.  Cna,  615  NY  A  2d  805, 1994 

Legal  Services  Sues  Salvation  Amy 

In  1989,  MFY  Legal  Services  sued  the  Salvabon  Army  for  trying  to  ctiange  the  diantabic  mission  of  one  of  its  care  ladlibes  The  faality,  known 
as  the  Anthony  Residence,  had  tieen  operating  as  an  Adult  Care  facility  since  ttie  197Ds  As  an  adult  care  facility,  Anthony  Residence  provided 
long-term  residential  care  and  services  to  people  unable  to  bve  independently.  In  1986,  the  Salvation  Army  deaded  to  change  Anthony  Resi- 
dence from  an  adult  care  facility  to  a  home  for  low-income  working  women.  Over  the  next  two  years,  the  Salvabon  Army  and  the  sUte  Depart- 
ment of  Soaal  Services  assisted  the  relocabon  d  the  residents  to  ottier  licensed  care  facilities.  However,  MFY  Legal  Services  sued  on  behalf  of 
the  few  residents  who  didn't  voluntanly  leave,  claiming  violalian  of  landlord-tenant  laws.  The  court  rejected  legal  services'  argument  ruling  thj 
Ihe  Salvabon  Army  did  not  have  to  go  through  time-consuming  and  costly  eviction  procedures  |usl  so  they  can  diange  the  mission  of  one  tlieir 
clianties  The  court  also  observed  that  legal  services  clients  had  six  years  to  find  a  new  place  to  live  and  it  was  unfortunate  that  during  tful  bmi 
notfiing  was  done  to  hnd  accommodations  for  tliem . 

See  Sflfcofion  /Iraiy  v.  ,41t«TS<»i,  597  N.YS.2d,  1992 

Long  Isbnd  Charity  Sued  for  Expelling  Disniptive  Resident 

In  1992,  Nassau-Suffolk  Law  Services  Committee  sued  a  pnvate  cfianty  for  expelling  a  disrupbve  tenant.  In  January  Vffl.  Barbara  Torres  and 
her  two  children  were  admitted  into  the  Haven  House  Shelter,  an  emergency  facility  operated  by  the  Hunbngton  Coalibon  for  the  Homeless 
that  provided  kxlging  and  services  to  homeless  people.  As  a  condibon  lor  slaying  in  Haven  House,  Torres  had  lo  abide  by  the  shelter's  ruks  an. 
attend  rehabilitabor  programs  However,  she  refused  to  attend  rehabilabon.  In  addition  to  breaking  many  rules,  including  allowing  her 
boyhiend  to  visit  at  all  hours  of  the  night  she  failed  to  take  proper  care  of  her  children  She  even  rcluscd  to  treat  tficm  lor  head  Ikc.  Nassau- 
Suffolk  lawyers  argued  tfiat  Haven  House  could  not  evict  her  without  going  through  lengthy  eviction  proceedings  A  State  Supreme  Court 
Justice  reiected  the  argument  He  noted;"To  require  places  like  Haven  House  to  seek  (udicial  intervenbon  each  bme  tfiey"  want  to  expel  some- 
budy  'would  ck]g  tfieir  operaboa.and  greatly  disserve  tfie  other  residents  wlio  are  trying  to  turn  their  lives  around  " 
See  Edward  Adams,  'Judge  Supports  Shelter's  Removal,"  Nni>  York  Low  Jounuf,  August  26, 1992,  pg  1 
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Fe(f<;nUy-fuiu)ed  lej:al  service  prognuns  in  New  Yofk  deviate  tiom  their  miision  of  helping  the  deserving  poor  by  defending  the  right  of  dr 
deaJere  to  stay  in  public  housing  and  pressuring  local  governments  to  spend  scarce  dollars  on  ineffiaent  welfare  programs 

Legal  Services  Defend*  Accused  Drug  Crininai 

In  1991,  Bronx  Legal  Services  sued  a  low  -income  housing  corporation  for  trymg  to  expel  a  tenant  who  allegedly  used  his  apartment  to  sell 
drugs.  Tenants  repeatedly  complairted  that  Victor  Hernandez  was  heavily  involved  in  drug  activitv  Several  testihed  that  thc\'  observed  wIue 
they  considered  probable  drug  buys  takmg  place  in  his  apartment  and  being  awakened  at  all  hours  ot  the  night  bv  hghts  and  veiling    Legal 
servicm  sought  to  stop  the  eviction  on  the  grounds  that  there  was  no  definite  proof  of  Henundez'  drug  activity-  A  court  reiccted  legal  scrvici- 
daim.  ruling  that  the  housing  development  doesn't  have  to  prove  the  existence  of  illegal  drug  activity  but  only  have  considerable  circumstjn: 
evidence.  However,  the  onut  delayed  the  eviction  on  the  condition  Hernandez  desist  mxn  his  disruptive  behavior  and  get  psychiatric  help 
See  SI.  John  Housing  Developmml  Fund  v.  Hernanlez.  584  N.Y5.2d,  199: 

Tenant  Repiasented  in  Drug-Related  Eviction 

In  1994,  Queens  Legal  Services  sought  to  stop  the  eviction  of  a  woman  who  allowed  her  son,  a  known  drug  dealer,  to  live  in  her  apartment 
Under  the  rules  of  the  New  York  City  Housmg  Authority,  tenants  who  permit  relatives  or  friends  to  use  their  residences  for  illegal  activitx'  an 
suiiiect  to  eviction.  In  this  case,  there  was  no  doubt  that  the  tenant  was  permitting  her  son  to  live  with  her  while  he  conunittcd  cnmcs.  The  sor 
who  had  sold  drugs  on  the  property  of  the  housing  pm^eO.  admitted  to  his  livmg  in  the  apartment  as  did  the  mother.  The  slate  supreme  couf 
Riectcd  legal  service's  attempt  to  overturn  the  eviction  m  view  ot  the  overwhelnung  evidence  against  the  woman.  Despite  recent  rcstnctioiw. 
legal  services  lawyers  can  still  represent  family  members  who  know  about  illegal  drug  activity  as  long  as  they  aren  t  charged  with  the  cnme 
See  Kikfcfsb  v.  Btadcbume.  609  N.Y5.2d  819, 1994 

Long  Island  Dnig  Dealers  Defended  in  Eviction  Fcom  Public  Housing 

In  1992,  Nassau  -Suffolk  Law  Services  sought  to  stop  the  eviction  of  a  public  housing  tenant  involved  a\  dealing  drugs  In  1991.  Tyrone  Wells 
and  Lauralyn  Wells,  were  arrested  aiul  charged  with  usmg  theu  residence  m  the  Hampstead  Housing  Authontv  lor  the  manufacture,  sale  or 
distribubon  of  drugs.  Both  pled  guilty  to  the  charges.  Tyrone  Wells  was  sentenced  to  prison.  Lauralyn  Wells  did  not  go  to  jail.  Eleven  month-, 
after  pleading  guilty,  the  housmg  authority  commenced  eviction  prtxeedings  against  Lauralvn  Wells.  Legal  services  lawyers  argued  that  the 
aiithority  waived  its  right  to  evict  by  contmuing  to  accept  rent  from  Weils  folknvmg  her  anesl  A  Nassau  County  court  retected  tlw  claim,  ruin 
thai  federal  law  clearly  permits  public  housing  authorities  to  terminate  the  leases  of  tenants  engaged  in  dmg-relaied  criminal  activity. 
See  Hamps/OK*  Housing  Authority  v.  WtUs,  590  N.Y5Jd  1014. 1992 

Nasuu-SuHolk  Law  Service*  Force*  Additional  Welfare  Spending 

In  1990,  Nassau-Suffolk  Law  Services  wc-n  a  court  order  lequinng  Suffolk  county  to  pay  welfare  reapicnts  as  much  as  S800  a  month  in  housin, 
allowances.  The  county  had  been  paying  a  maximum  of  $450  per  month.  The  immediate  result  ol  the  suit  was  to  force  the  countv  to  spend  an 
extra  SI  million  on  housing  payments  when  the  county  welfare  system  was  already  burdened  with  a  S51  million  deficit.  Officials  worried  that 
the  suit  would  cause  social  services  spending  to  explode.  Social  services  officials  also  worried  that  by  paying  the  rents  of  recipients  to  live  in 
comfortable  surTOundings,  they  were  removing  any  incentive  for  them  to  get  off  welfare 
See  William  Falk.  "Challenging  a  WeUaie  Catch."  Newsday.  Dec  27.  1991.  pg  7 

Covemor  Pataki  Pushes  New  Welfare  Law  to  Stop  Legal  Services  Suits 

In  1995,  Governor  George  Pataki  propc-sed  a  law  cappmg  shelter  allowances  for  welfare  recipients  to  prevent  legal  services  from  forcing  the 
state  to  spend  more  money.  Over  the  years,  several  lawsuits  had  been  filed,  including  one  bv  Nassau-Suffolk  Law  Services,  that  forced  the  suti 
and  county  governments  to  double  the  housmg  allowances  paid  to  welfare  recipients.  By  capping  shelter  grants  at  their  current  levels,  the  law 
would  save  as  much  as  S50  million.  Under  current  law.  sute  and  local  governments  are  obligated  to  provide  housing  allowances  to  welfare 
recipients  at  risk  of  homelessness  regardless  of  cost.  However,  state  officials  said  this  only  encouraged  ind:yiduals  to  fall  behind  in  their  rent  " 
did  not  seem  correct"  said  Pataki  spokeswoman  Claudia  Hutton.  "to  encourage  a  system  ol  allowing  people  to  fall  behind  on  rent  knowmg  th. 
the  sate  would  ride  in  on  a  white  horse  and  give  them  money  "  Officials  singled  out  legal  services  tor  lostenng  this  abuse 
See  Somini  Sengupta,  "Homeless  Advocates  Rip  Pataki  Plan."  SrwsJay.  February  3. 1995.  pg  A19 

Suffolk  Legislalon  Cut  Local  Funding  of  Legal  Services 

Exasperated  by  legal  services  lawsuits.  Suffolk  County  legislators  voted  m  1992  to  bar  Nassau-Suffolk  Law  Services  from  using  stale  and  local 
funds  to  sue  the  county.  In  addition  to  prohibitmg  Nassau-Suffolk  from  using  a  S100.000  state  grant  to  Imancc  suits,  legislators  also  discontinu< 
a  $72,000  local  grant  for  the  group.  Suffolk  lawmakers  took  the  step  after  Nassau-Suffolk  had  tiled  numerous  suits  against  the  county  demand- 
ing higher  welfare  expenditures  and  opposing  their  efforts  to  reduce  a  S127  million  budget  deficit 
See  Katti  Cray,  "Use  of  Sute  Funds  to  Sue  County  Barred."  Nru'sdav.  lunc  12. 199: 
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Legal  Services  Abuses  in  New  York  IV 

This  report  comptetes a  review  of  how  federally-hinded  legal  aid  programs  in  New  "» ork  violate  their  mission  of  helping  the  desoninj;  poor  b\ 
pursuing  a  political  agcn<la  and  representing  mdividuals  unworthy  of  taxpayer-provided  legal  rcprcsenution. 

Welfare  Residency  Requirement  Overturned 

In  1994.  legal  services  lawyers  overturrwd  a  slate  law  that  mandated  a  residency  requirement  lor  individuals  seeking  full  wcliarc  benefits.  The 
law  specifically  limited  Home  Relief  tienefils  lor  peisons  who  had  lived  in  the  state  tor  less  than  six  months  to  80  percent  ol  the  lull  well  an- 
grant.  Home  Relief  is  a  slate-funded  program  that  provides  assutance  to  mdividuals  who  are  not  eligible  lor  federal  aid  The  legislature 
adopted  the  residency  requiiwnent  to  ease  the  hnancial  burden  on  state  and  local  governments.  However,  Monroe  County  Legal  Assisunce 
Corp.  and  Southern  Tier  Legal  Services  successfully  argued  that  the  law  was  uncotuhtuhonal  because  it  violated  the  poor  s  nght  to  travel 
See  Censsc  Anderson,  "WeUaie  Benefit  Limit  Struck  as  UnUwhil,"  New  York  Law  lournal.  May  25.  1994,  pg  1 

Erie  County  Sued  for  Requiring  Welfare  Applicants  to  Look  for  Work 

In  1995,  Neighborhood  Legal  Services  ol  Buffalo  sued  Erie  County  for  adopting  a  "gel  tough'  job  policy  that  requires  childless  adults  to  Uxik  lor 
a  job  before  applying  for  welfare.  Legal  services  claimed  that  Ene  County  was  violabng  state  laws  which  required  the  countv  to  provide 
education  and  job  training  to  single  applicants  (Welfare  appUcants  with  children  are  still  eligible  tor  traming  assistance).  County  officials  said 
that  the  individuals  represented  by  legal  services  in  the  suit  had  actually  turned  down  jobs  the  County  found  lor  them  Said  one  oflicul  "Wc 
certainly  don't  feel  we're  asking  too  much  to  require  someone...to  k»k  tor  work  before  they  apply  for  weltare.'  Neighborhood  Legal  Services 
was  forced  to  drop  the  suit  in  January.  19%  after  the  sute  legislatui«  passed  a  law  eluninating  the  requirement  that  local  governments  provide 
job  training  to  adult  welfare  applicants  without  children. 

See  Matt  GryU,  "Judge  Urges  Accord,"  Tht  Buffalo  News,  May  18. 1995,  pg.  4 

Buffalo  Legal  Services  Croup  Sues  for  Higher  Welfare  Payments 

In  1995.  Neighborhood  Legal  Services  of  Buffalo  filed  a  la%vsuit  in  an  attempt  to  force  Erie  County  and  Now  York  State  to  pay  higher  shelter 
grants  to  welfare  recipients.  Erie  County  currently  pays  between  $205  to  S215  a  month  to  welfare  recipients  who  need  assistance  with  rent 
payments.  However,  legal  services  contends  that  the  alkiwance  is  too  low  and  should  be  increased  to  S450.  The  increase  was  estimated  to  cost 
Erie  County  and  the  state  an  additional  $64  million  a  year.  County  officials  argued  that  the  suit  was  unnecessary  because  the  women  repn> 
aented  by  legal  services,  supposedly  at  risk  of  eviction,  had  not  even  applied  for  available  public  housing.  In  addition,  officuls  said  that  thou- 
sands of  other  welfare  recipients  in  the  county  had  no  problem  living  within  their  welfare  budgets  Legal  services  groups  in  other  parts  ol  the 
sute.  including  Nassau-Suffolk  on  Long  Island,  won  similar  suits  forcing  additional  welfare  expenditures.  To  stop  the  costly  litigation.  Governor 
George  Palaki  has  introduced  legislabon  to  more  or  less  freeze  shelter  allowances  at  their  current  levels 
See  Matt  Gryla.  Two  on  Welfare  Lose  Legal  Plea,"  The  Buffalo  Nrws.  February  20,  1995,  pg.  5 

Legal  Service*  Defends  Tenants  in  Drug-Related  Evictions 

Neighborhood  Legal  Services  of  Buffalo  is  currently  representing  six  public  housmg  tenants  who  are  being  evicted  because  ol  family  members' 
involvement  in  illegal  drug  activity.  For  two  years,  the  Lackawanna  Municipal  Housing  Authority  has  followed  a  strict  lease  policy  that  holds 
tenants  responsible  for  the  illegal  activities  of  relatives  or  guests.  Lackawanna.  Uke  housing  authonties  elsewhere,  believes  that  the  most 
effective  way  to  combat  crime  is  to  evict  tenants  who  allow  relatives  or  visitors  io  engage  m  such  behavior.  However.  Neighborhood  Lc-gal 
Services  says  that  evicting  tenants  not  directly  charged  with  crimes  violates  their  nghts.  "And  what  about  the  rights  of  the  other  tenants?," 
rejoins  Charles  Barone,  Executive  Director  of  Lackawanna.  "Tliey  have  the  nght  to  pnvacy  and  to  not  have  people  pounding  on  the  doors  at  2 
a.m.  looking  lor  drugs  "  In  addition,  says  Barone,  President  Cbnton's  recent  endorsement  of  a  "one-strike-and-you  re-out "  policy  lor  public 
housing  midents  who  commit  a  crime  is  a  clear  endorsement  of  Lackawanna's  eviction  policy 
See  Tom  Ernst,  "Eight  Tenants  Face  Eviction,"  The  Buffalo  Newi.  May  25, 1996,  pg.  5C 

New  York  City  Lawmakers  Battle  With  Legal  Services 

This  year,  several  Democratic  members  of  the  New  York  State  Assembly  sent  a  letter  to  Assembly  Speaker  Sheldon  Silver  complaining  of  legal 
services  political  advocacy  and  requesting  a  review  of  how  state  funds  for  legal  services  are  being  spent  The  letter  was  sent  by  Queens  Assem- 
blywoman Nettie  Mayeirchn  (D- Flushing)  and  ctvsigned  by  21  Democratic  colleagues.  In  the  letter.  Maycrsohn  complained  that  Brooklyn  Legal 
Services,  an  LSC  grantee,  had  overstepped  its  mission  of  helpmg  the  poor  by  getting  involved  in  highly  political  disputes  between  feuding 
ethnic  groups.  Mayersohn  was  referring  in  particular  to  BLS's  two-decade  k>ng  ivpresentation  ol  Hispanics  in  the  Willianvsburg  section  ol 
Brooklyn  who  have  been  involved  in  a  bitter  and  contentious  nvalry  with  Hasidic  lews  over  housing    Maversohn  and  other  Assembly  members 
have  long  been  critical  of  legal  services  political  advocacy  and  its  attempts  to  keep  drug  dealers  in  public  housing  Said  Assemblyman  )ules 
Polonelsky  (D-Coney  Island).  "Some  are  wondering,  when  budgets  are  tight.  Iwhetherl  we  want  to  support  legal  services  that  give  pnontv  to 
drug  dealers  and  that  crt»s  the  line  in  advocating  one  side  ol  a  community  against  another  " 

See  Laura  Williams,  "  Pols  Go  To  Baltic  With  Legal  Aid  Group, "  Dailv  Ncus.  March  I.  1996,  pg  1 
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Legal  Services  Abuses  in  Texas 

Fedenlly-hinded  legal  wrvices  programs  in  Texas  vioUte  thnr  nuaaion  of  helping  the  deserving  poor  by  engaging  in  illegal  political  advocao 
and  representing  accused  criininak. 

Legal  Services  ChanpioiMd  Sandinista  Cause  in  the  'SOs 

One  of  the  most  famous  cases  of  legal  services  political  advocacy  occunvd  in  1488  when  Texas  Rural  Legal  Aid  (TRLA)  sued  the  federal  govern 
ment  lor  trying  to  slop  a  protest  group  from  transporting  supplies  to  the  Sandmista  government  in  Nicaragua  The  "Veterans  Peace  Convo\ .  o 
loose-knit  group  of  US  veterans,  attempted  to  transport  food,  medicine  and  trucks  to  Nicaragua  despite  the  fact  thai  the  country  was  under  J 
US.  trade  embargo  at  the  time.  After  the  convoy  was  bkxked  at  the  border  by  customs  offiaals.  TRLA  successfully  sued  to  alkjw  the  lood  and 
medicine  to  proceed  Because  the  case  was  so  blatantly  political  and  noi>e  of  the  plamtiff's  were  even  eligible  tor  legal  services  lepreseniaiion. 
the  LSC  cut  SlSOXXn  from  the  group's  U3  million  budget  However,  the  Corporation  was  later  forced  to  restore  the  money  so  thai  TRLA  was 
never  effectively  sanctioned  for  the  illegal  action. 

See  Dawn  Weyrich,  "Funds  Cut  for  Legal  Group."  TV  Washington  Times.  May  18. 1990,  pg.  A5 

Bail  Bondioicn  Sued  for  Appiehendiiig  Fugitive 

East  Texas  Legal  Services  is  cunently  suing  a  bail  bond  company  for  allegedly  violating  the  civil  rights  of  a  fugitive  they  arrested  for  missing  a 
court  appearance.  The  man  in  question.  Brian  Landry,  was  anested  in  Lafayette,  Louisiana  and  charged  with  felony  theft.  He  then  entered  a  bai: 
agreement  with  A-AWe  Bonding.  Like  all  bail  agreements.  Landry  posted  bail  on  the  promise  that  he  wc-jld  show  up  lor  court.  However. 
Landry  left  town  and  missed  his  court  appearance.  After  discovering  that  he  was  livuig  m  Port  Arthur  Texas.  A-Able  bondsmen  promptly  dnni 
to  Port  Arthur,  arrested  him  without  incident  and  transported  him  to  the  Lafayette  Parish  jail.  It  was  then  that  East  Texas  Legal  Services  sued  A 
Able  claiming  that  they  violated  Landry's  civil  rights.  Legal  services  argued  that  Landry  was  falsely  unpnsoned  because  the  bail  bondsmen  had 
no  right  to  arrest  him  even  though  he  was  a  'fugibve  from  lustice"  and  the  law  clearly  allows  bail  agents  in  arrest  such  individuals.  While  a  US 
Appeals  Court  dismissed  this  part  of  legal  services  claim,  the  court  ultimately  sided  with  legal  services  because  the  bondsmen  technically 
vnlated  the  law  by  not  taking  Landry  before  a  Texas  judge  following  his  arrest  East  Texas  is  also  seeking  monetary  damages  to  compensate 
Landry  for  the  "fear  and  emotional  distress  caused  by  his  arrest  and  detention  during  the  two  and  one-half  hour  drive  frtim  Texas  to  Louisiana 
The  case  was  sent  back  lo  US.  District  Court  where  it  is  to  be  retried. 

See  Lanrfry  o.  A-Able  Banding.  Inc..  75  F  Jd  200.  US  App.  Ct.  1996 

TRLA  Tries  to  Slop  Dtug-Relalcd  Eviction 

In  1994.  Texas  Rural  Legal  Aid  (TRLA)  tried  to  stop  the  eviction  of  a  public  housing  tenant  involved  in  illegal  drug  activity.  TRLA's  client  Manj 
Baraks,  shared  an  apartment  with  Angel  Segura  at  the  Le  Moyne  Cardeiu  Housing  Protect  in  Harlingen.  Texas  Police  began  mvesligahng 
Segura  after  receiving  confidential  information  that  he  was  selling  cocauie  to  virtually  anyone  who  came  lo  Ihe  protect  Segura  was  arrested  aflci 
selling  cocaine  to  an  undemn'er  officer  behind  Ihe  apartment  Segura  pled  guilty  to  the  charges  The  housmg  authonty  then  moved  to  evicl 
Baraks  for  complicity  m  her  roommate's  drug  crimes.  TRLA  took  the  authonty  to  court  claiming  thai  they  violated  Bara^as'  nghl  lo  due  process 
by  not  giving  her  a  hieanng  before  proceedmg  with  the  eviction.  A  sUle  appeals  court  rejected  TRLAs  delense  as  lacking  ment  because  federal 
law  dearly  allows  a  public  housing  authority  to  immediately  evict  any  tenant  involved  in  drug-related  cnminal  activity 
See  8«ra;«s  v.  Housing  Aulhonty  of  Ihe  Oli/afHarlmgtn.  882  S.W.2d  8S3.  Tex.  App  Ct..  1994 

Teacher  Competency  Test  Called  Discriminalocy 

In  1989.  East  Texas  Legal  Services  helped  bring  a  lawsuit  against  the  Texas  school  system  claiming  that  the  sute  engaged  in  racial  discrimination 
by  requiring  minority  school  teachers  to  take  a  teacher  competency  lest.  The  sute  inshtuted  the  Texas  Examination  for  Current  Administralors 
and  Teachers  (TECAT)  in  the  1980s  lo  insure  thai  all  teachers  have  basic  reading  and  wnting  skills  East  Texas  filed  suit  on  behalf  of  four  black 
school  teachers  who  tost  their  jobs  after  failing  the  test  Legal  services  argued  that  Ihe  passing  score  was  deliberately  set  to  insure  that  a  dispro- 
portionate number  of  black  teachers  failed.  As  evidence,  legal  services  cited  sutistKS  which  showed  thai  mmonry  teachers  failed  the  lest  a( 
higher  rates  than  whites.  However,  in  1993  a  U.S.  Appeals  Court  re)ected  all  the  cUims  because  ol  the  insignificant  di:>panties  in  the  pass  rate.  It 
seems  99.75%  of  white  teachers  passed  the  test  as  opposed  to  95.5%  of  bUck  teachers.  The  court  held  thai  a  4  percentage  point  disparity  was 
■nnfficient  to  prove  that  the  sute  was  using  the  TECAT  to  deliberately  reduce  the  number  ol  minority  teachers 
See  FmitT  v.  Camson,  980  F.2d  1514,  US  App.  Ct,  1993 

Dallas  Ban  on  Public  Sleeping  Challenged 

In  1995,  Legal  Services  of  North  Texas  encouraged  homeless  people  lo  sue  the  aty  of  Dallas  lor  enlorcing  a  ban  on  sleeping  in  public.  After  the 
dty  began  issuing  ciutions  in  the  fall,  homeless  advocate  |ohn  Fullinwider  protested  Ihe  measure  by  camping  out  downtown.  Legal  services 
assisted  Fullinwider  by  helping  him  prepare  a  form  that  homeless  people  could  use  to  file  suit  against  Ihe  city  Noting  that  free  shelters  were 
available  to  the  homeleas.  Maytw  Ron  Kirk  called  it  irresponsible  for  activists  to  encourage  ihe  homeless  to  sleep  in  the  winter  weather 
See  Laura  Griffin,  "Homeless  Advocate  Protests  Public  Sleeping  Ban."  The  Dallas  Morning  Nrun.  Dec  19  1995.  pg  28A 
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Mr.  Gekas.  Thank  you.  We  will  return  to  you  during  Q  and  A. 
Mr.  Londen, 

STATEMENT  OF  JACK  W.  LONDEN,  ESQ.,  SAN  FRANCISCO,  CA 

Mr.  Londen.  Thank  you,  Mr.  Gekas  and  the  committee,  for  al- 
lowing me  to  appear  here  today. 

I  have  submitted  prepared  remarks,  and  I  appreciate  that  they 
will  be  made  a  part  of  the  record 

Mr.  Gekas.  Without  objection. 

Mr.  Londen.  I  am  a  lawyer  in  private  practice  in  San  Francisco 
and  the  chair  of  my  law  firm's  pro  bono  services  committee.  We  are 
very  active.  Over  my  tenure  we  have  done  500,000  hours  of  pro 
bono  work  in  16  years.  I  personally  have  spent  more  than  5,000 
hours  of  my  time  representing  poor  people  with  their  legal  prob- 
lems on  a  pro  bono  basis.  I  have  served  on  committees  in  San  Fran- 
cisco an  am  on  the  ABA's  Standing  Committee  on  Lawyers'  Public 
Service  currently. 

In  the  State  of  California,  my  primary  interest  is  in  helping  low- 
income  people  get  help  from  private  laNvyers.  The  idea  that  that  is 
a  solution  to  the  problem  that  makes  it  unnecessary  for  there  to 
be  legal  aid  programs  with  the  present  levels  or  higher  levels  of 
Federal  support  is  not  correct  in  the  world  in  which  poor  people 
live  and  pro  bono  lawyers  practice. 

I  have  also  served  on  the  State  planning  process  over  the  past 
6  months,  and  as  part  of  that  process  I  have  interviewed  two-thirds 
of  the  programs,  program  directors,  from  the  recipients  of  Federal 
funding  in  California.  I  have  done  this  since  the  restrictions  went 
into  effect  on  April  24.  I  have  talked  to  directors  in  May  and  June 
about  the  subject  of  what  they  are  doing  to  offer  services  now. 

I  can  tell  you  that  far  from  the  claim  that  there  is  no  change  in 
the  program,  there  are  great  changes  in  the  programs  in  order  to 
accommodate  both  the  reduction  in  staff  and  funding  and  the  direc- 
tives that  the  Congress  has  made. 

Chairman  Gekas,  I  have  heard  you  several  times.  I  was  at  the 
Senate  hearings  at  which  you  appeared  last  summer  to  talk  about 
a  vision  of  legal  aid  for  the  poor  in  which  individual  people  get  help 
for  their  individual  problems,  nonpolitical  problems  like  domestic 
violence,  housing,  homelessness  being  threatened,  bankruptcies 
that  can  be  negotiated  and  either  averted  or  handled  well  or  poorly, 
the  problems  of  student  loan  rip-ofifs. 

These  are  real  problems  for  real  people.  They  may  not  be  global 
or  law  reform,  but  they  are  very  important.  And  I  can  tell  you  that 
from  everything  I  have  seen,  that  vision  of  legal  services  is  being 
conformed  to  by  the  programs  today.  That  is  a  viable  role.  There 
are  other  important  things  to  do  and  others  will  continue  to  do 
them,  but  the  role  of  helping  individual  people  with  individual 
problems  deserves  at  least  the  level  of  funding  that  the  Federal 
Government  is  giving  it. 

I  can  use  as  a  primary  example  of  this  the  veiy  program  that  is 
singled  out  as  one  of  the  chief  tar  babies  of  criticism,  and  that  is 
Legal  Aid  of  Santa  Clara  County  and  the  new  program.  Like  Con- 
gresswoman  Lofgren,  I  have  worked  with  Legal  Aid  of  Santa  Clara 
County  for  years.  They  are  a  good  program;  they  have  done  valu- 
able service.  They  were  given  the  choice  by  the  Congress,  accept  re- 
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strictions  on  Federal  money  or  turn  down  the  money.  They  had  a 
vigorous  debate.  It  was  a  tough  decision.  They  have  done  much 
good  work.  They  would  have  to  break  promises  to  courts  and  cli- 
ents in  order  to  accept  the  money  and  the  restrictions. 

In  that  debate,  things  were  said  that  have  been  quoted,  and 
those  things  were  intemperate,  and  they  do  not  prove  what  has 
happened  since.  The  people  who  made  those  statements  are  not 
with  the  recipient  program.  They  believed  that  the  restrictions 
were  not  the  way  they  wanted  to  go,  and  so  that  program  turned 
down  the  money. 

The  present  recipient  is  called  Community  Legal  Services  of 
Santa  Clara  County.  I  have  their  brochure  here  because  it  is  im- 
pressive. This  brochure  is  given  to  their  clients.  When  you  open  it, 
you  see  this  advice:  "Please  be  aware  that  Community  Legal  Serv- 
ices cannot  accept  the  following  tvpes  of  cases,"  and  there  is  a  list 
from  fee-generated  cases  to  legislative  advocacy,  grassroots  lobby- 
ing, class  actions,  and  undocumented  persons. 

What  this  program  does  is  four  clinics  a  week  for  people  who 
want  to  represent  themselves  in  housing  problems.  In  Santa  Clara 
County  the  cost  of  a  two-bedroom  apartment,  minimum,  is  $900. 
AFDC  or  minimum  wage  will  not  cover  that. 

Legal  Aid  helped  8,000  people  with  housing  last  year.  Commu- 
nity Legal  Services  runs  two  clinics  a  week  on  family  law  problems 
and  domestic  violence.  They  run  a  clinic  on  public  assistance  and 
consumer  law  problems.  They  run  hotlines  on  which  you  get  help 
right  now  when  you  call  and  counseling  and  advice.  They  do  rep- 
resent people,  but  they  do  no  impact  work  and  no  class  actions,  and 
this  is  the  program  that  is  being  described  as  a  problem. 

[The  prepared  statement  of  Mr.  Londen  follows:] 

Prepared  Statement  of  Jack  W.  Londen,  Esq.,  San  Francisco,  CA 
Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  Jack  Londen,  a  lawyer  in  private  practice  in  San  Francisco.  I  am 
the  chairman  of  my  law  firm's  pro  bono  services  committee,  and  I  have 
worlced  myself  or  supervised  pro  bono  work  with  a  number  of  legal  services 
programs  over  the  past  sixteen  years.  I  am  a  member  of  the  American  Bar 
Association's  Standing  Committee  on  Lawyers'  Public  Service 
Responsibility.  In  Califomia,  the  State  Bar  and  other  organizations  have 
established  a  planning  process  to  involve  legal  aid  programs,  pro  bono 
programs,  private  lawyers,  bar  associations,  and  other  interested  groups  in 
the  restructuring  of  legal  assistance  to  low  income  people.  I  am  a  member 
of  the  Steering  Committee  for  the  State  Planning  Process. 
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1  am  prepared  to  address  the  question  of  compliance  by  recipients  of 
grants  from  the  Legal  Services  Corporation  with  the  requirements  and 
restrictions  the  Congress  enacted  in  HR  3019,  the  Omnibus  Continuing 
Resolution. 

RECIPIENTS  OF  LSC  FUNDING  ARE  PROVIDING  THE  TYPES  OF 

LEGAL  ASSISTANCE  CONGRESS  INTENDS  TO  SUPPORT  AND 
COMPLYING  WITH  DIRECTIVES  ON  PROHIBITED  ACTIVITIES. 

As  part  of  the  California  State  Plarming  process,  our  steering 
committee  members  have  interviewed  representatives  of  legal  aid  programs, 
pro  bono  programs,  and  others  to  learn  about  changes  to  the  civil  legal 
assistance  being  offered  to  low  income  people  this  year  in  our  state.  I 
personally  have  participated  in  interviews  of  the  executive  directors  of  the 
majority  of  LSC  recipient  programs  in  California. 

From  this  perspective  on  legal  aid  in  the  nation's  largest  state,  I  can 
say  that  LSC  recipients  are  bearing  out  the  Congress'  vision  of  the  proper 
role  of  civil  legal  aid  for  the  poor.  The  dozens  of  programs  and  hundreds  of 
lawyers  and  other  professionals  in  California  legal  aid  programs  understand 
and  believe  in  the  positive  role  of  providing  a  helping  hand  to  an  individual 
eligible  client  who  has  a  legal  problem  affecting  a  necessity  of  life. 
Assistance  on  individual  issues  of  housing  and  preventing  homelessness, 
preserving  families  and  domestic  peace  and  safety,  resolving  debtor/creditor 
disputes  fairly  and  efficiently,  and  increasing  the  ability  of  clients  to  help 
themselves — all  these  are  not  only  goals  but  accomplishments  of  programs 
helping  tens  of  thousands  of  people  in  California  every  month. 


Testimony  of  Jack  W.  Londen 
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Although  there  was  great  controversy  about  the  need  for  restrictions 
aimed  at  "law  reform"  matters,  the  restrictions  have  been  enacted  into  law. 
There  is  no  controversy  about  the  continued  importance  and  value  of  doing 
what  the  Congress  wants  legal  aid  programs  to  do:  programs  are  continuing 
and  even  increasing,  despite  ftinding  cuts,  assistance  to  individual  clients 
with  their  individual  legal  problems 

Programs  are  also  complying  with  what  Congress  has  told  them  not  to 
do.  Many  recipients  of  Legal  Services  Corporation  grants  have  gone 
through  wrenching  changes  to  achieve  compliance  with  the  new  restrictions. 
Commitments  made  to  clients  and  to  courts  in  the  past  must  be,  and  are 
being  broken  where  that  is  necessary  as  part  of  recipients'  withdrawal  from 
newly-restricted  ongoing  cases.  Where,  in  the  past,  some  programs 
(especially  some  in  populous,  urban  counties)  used  class  actions  and 
legislative  advocacy  to  try  to  help  large  numbers  of  people,  today  many  of 
those  same  programs  have  developed  new  self-help  clinics  and  telephone 
hotlines  to  reach  large  numbers  of  people.  With  these  methods  programs 
are  becoming  more  efficient  in  providing  individual  service  to  eligible 
clients. 

Even  though  more  than  a  month  remains  until  the  fmal  deadline, 
programs  have  largely  complied  with  the  directive  to  disengage  from  class 
actions  and  representation  of  clients  served  in  the  past  with  non-LSC  funds. 
Contrary  to  the  assumptions  of  some  critics,  the  number  of  class  actions 
maintained  by  LSC  recipients  was  not  large:  I  believe  the  total  was  closer  to 
100  than  200  ongoing  class  actions  in  California.  This  is  a  small  number, 
indeed,  for  a  group  of  programs  that  assisted,  in  the  aggregate,  hundreds  of 
thousands  of  individual  clients  last  year  alone. 
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COMMUNITY  LEGAL  SERVICES,  THE  SANTA  CLARA  COUNTY 

LSC  RECIPIENT,  IS  A  MODEL  OF  THE  TYPE  OF 

PROGRAM  CONGRESS  MEANT  TO  FUND. 

The  legal  aid  program  in  Santa  Clara  County,  California,  has  been 
singled  out  as  an  example  of  noncompliance.  The  opposite  is  true. 

In  Santa  Clara  County,  the  current  LSC  funding  recipient  is 
Community  Legal  Services,  Inc.  I  have  interviewed  its  executive  director, 
reviewed  its  organizational  documents  and  other  records,  and  inquired  about 
its  service  programs.  From  everything  I  have  learned,  Community  Legal 
Services  is  a  program  that,  from  its  inception,  has  been  built  to  fit  exactly 
the  goals  and  requirements  that  Congress  enacted  in  April  of  1996. 

Community  Legal  Services  does  service  work  for  individual  clients 
and  legal  education  through  community  organizations.  It  does  no  impact  or 
law  reform  cases.  Indeed,  much  of  its  efforts  are  spent  counseling 
individuals  about  how  to  stand  up  for  themselves  in  legal  proceedings.  It 
offers  many  more  hotline  services  than  were  previously  available  in  Santa 
Clara  County,  on  topics  including  landlord/tenant  disputes,  fair  housing 
laws,  public  assistance  issues  (but  certainly  not,  given  the  self-help  focus, 
"welfare  reform"),  family  law,  and  debt  enforcement  matters.  Community 
Legal  Services  also  runs  clinics,  refers  low  income  individuals  to  private 
pro  bono  lawyers,  and  uses  staff  attorneys  to  represent  individual  clients.  It 
estimates  that  it  will  assist  more  than  4,500  eligible  individuals  in  1996. 
Community  Legal  Services'  programs  conform  not  only  to  the  negative 
restrictions  but  also  to  the  positive  agenda  for  what  problems  legal  aid 
programs  should  be  making  their  exclusive  focus. 
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Community  Legal  Services  has  never  in  its  brief  history  had  policies 

contrary  to  the  new  restrictions.  It  prominently  announces  in  its 

informational  literature  distributed  to  clients  that: 

Be  aware  that  Community  Legal  Services  cannot  accept  the 
following  types  of  cases:   1.  Fee  generating  cases.  .  .  . 
7.  Legislative  advocacy.  8.  Grassroots  lobbying.  9.  Class 
actions.   10.  Undocumented  persons  (immigration). 

The  critics  of  Santa  Clara  Legal  Aid  have  pointed  to  no  basis — ^and  I  know 
none — for  concluding  that  Community  Legal  Services  has  in  any  way  failed 
to  comply  with  the  new  statutory  restrictions  on  LSC  recipients'  activities. 

In  discussing  compliance,  critics  of  continuing  federal  funding  have 
paid  a  great  deal  of  attention  to  the  Legal  Aid  Society  of  Santa  Clara 
County.  Santa  Clara  Legal  Aid  was  a  recipient  of  LSC  money  before  1996, 
but  it  has  never  received  any  of  the  newly  restricted  LSC  grant  funds. 
When  Congress  imposed  the  new  restrictions,  it  allowed  all  recipients  to 
choose  between  accepting  the  new  restrictions  and  rejecting  the  federal 
money.  Santa  Clara  Legal  Aid  chose  the  latter.  It  makes  no  sense  to 
describe  this  choice  as  "evading"  the  restrictions — no  more  sense  than 
saying  that  Santa  Clara  Legal  Aid  "evaded"  the  federal  grant  fiinds. 

It  was  a  difficult  decision  in  1995  to  decline  the  federal  money,  and 
the  Board  of  Santa  Clara  Legal  Aid  was  deeply  divided  about  it.  Some 
Board  members  believed  very  strongly  in  not  abandoning  many 
commitments  to  work  that  Congress  proposed  to  restrict.  Others  believed 
equally  strongly  that  poor  people  in  the  county  need  help  that  could  be 
provided  only  by  accepting  the  federal  grants  and  complying  with  the  new 
restrictions.  After  the  majority  of  the  Board  took  the  first  position,  the 
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members  in  the  minority  resigned  from  the  Santa  Clara  Legal  Aid  Board  to 
participate  as  part  of  the  Board  of  the  new  Community  Legal  Services,  Inc. 

As  in  many  debates  on  deeply  disputed  issues,  some  participants 
made  strong  statements.  Among  the  Santa  Clara  Legal  Aid  Board  members 
who  favored  continuing  the  work  that  Congress  proposed  to  restrict,  two 
members  made  statements  that  have  become  the  focus  of  considerable 
attention.  The  first  thing  to  note  about  these  statements  is  that  although 
they  are  quite  colorful,  they  do  not  and  could  not  prove  anything  about 
whether  any  restrictions  have  been  violated  or  evaded.  To  the  contrary,  the 
quotes  date  from  months  before  the  restrictions  were  enacted.  Santa  Clara 
Legal  Aid  declined  to  accept  any  restricted  ftinds.  And  the  Santa  Clara 
Legal  Aid  Board  members  who  made  the  statements  have  had  no  affiliation 
with  the  new  organization  during  any  time  when  Community  Legal  Services 
has  received  any  federal  funding. 

Community  Legal  Services  is  not  the  alter  ego  or  alternative 
corporation  of  Santa  Clara  Legal  Aid.  The  services  they  offer  are  different, 
as  are  their  program  priorities  and  client  eligibility  standards.  The  two  have 
no  Board  members  in  common.  They  have  no  common  employees.  They 
share  no  independent  contractor  services  (other  than  a  part-time 
independent  bookkeeper  for  which  each  pays  an  hourly  fee  to  an  accounting 
services  agency).  There  are  no  contracts  between  the  two  programs  other 
than  a  lease  of  space  to  Community  Legal  Services  in  the  building  that 
Legal  Aid  bought  years  before  it  reduced  in  size.  The  new  program  pays 
the  same  rental  rates  as  other  tenants,  and  its  offices  are  entirely  separate 
from  those  of  Santa  Clara  Legal  Aid.  Aside  from  the  rent,  no  money  from 
one  program  flows  to  the  other. 
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In  shorty  this  new  program  is  separate  and  independent  from  Santa 
Clara  Legal  Aid.  Community  Legal  Services  is  built  on  the  positive  model 
that  even  critics  of  the  Legal  Services  Corporation  have  embraced:  a  legal 
aid  program  helping  individual  clients  with  legal  problems  that — ^from  a 
lawyer's  perspective — might  be  considered  straightforward  and  ordinary, 
but  to  the  clients  are  terribly  significant.  For  Community  Legal  Services  to 
be  held  up  as  an  example  of  noncompliance  would  require  an  utter  disregard 
of  the  facts. 

LSC*S  MANAGEMENT  HAS  MADE  IT  CLEAR  THAT 

ITS  POLICY  IS  ZERO  TOLERANCE 
FOR  ANY  RECIPIENTS  THAT  VIOLATE  THE  LAW. 

In  the  late  1980's  I  worked  as  pro  bono  counsel  for  legal  services 
programs  on  dealings  with  the  management  of  the  Legal  Services 
Corporation.  Those  dealings  were  characterized  by  some  cooperation  and 
some  contentiousness  on  both  sides. 

During  the  past  several  months,  I  have  been  present  as  the  moderator 
of  a  panel  at  which  the  current  LSC  management  announced  policies  for 
enforcing  the  restrictions  that  were  then  only  a  week  from  enactment.  I 
have  reviewed  new  regulations  and  LSC  correspondence  regarding 
questions  arising  under  established  regulations. 

My  observation  is  that  the  current  management's  stance  toward 
enforcement  of  restrictions  is  tougher  and  less  tolerant  than  in  the  1980's. 
This  reflects  not  only  the  additional  substantive  restrictions  Congress  has 
added  recently,  but  also  a  less  forgiving  procedural  scheme.  In  the  1980's, 
applicable  procedures  provided  due  process  rights  to  recipients  before 
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denial -of  refunding.  LSC's  present  management  understands  current  law  as 
requiring  denial  of  refunding  under  competitive  bidding  if  a  recipient 
commits  a  material  breach  of  its  grant  contract  or  a  violation  of  restrictions 
on  permitted  activity. 

LSC's  management  has  communicated  a  clear  message  that  I  would 
describe  as  "zero  tolerance"  of  violations.  That  message  is  accompanied 
today  by  rigorous  and  demanding  inquiries  where  questions  arise.  These 
developments  along  with  the  expanded  role  of  the  Office  of  the  Inspector 
General  have  created  an  enforcement  environment  in  which  violations  of 
law  by  LSC  recipients — if  any  occur — are  significantly  more  likely  to  be 
punished  than  at  any  time  in  the  past  sixteen  years. 

WITH  NEW  COMPLIANCE  REQUIREMENTS  JUST  ENACTED, 

THERE  IS  NO  BASIS  AT  THIS  TIME  FOR  CONCLUDING  THAT 

RECIPIENTS  WILL  NOT  ACT  AS  CONGRESS  INTENDED. 

Congress  has  enacted  no  mandate  for  the  end  of  legal  aid  to 
America's  low  income  people.  To  the  contrary,  despite  vigorous  debate 
about  funding  sources  and  levels,  there  remains  a  high  level  of  support  for 
the  positive  role  legal  aid  lawyers  can  play  in  helping  individual  eligible 
clients  with  individual  legal  problems  involving  the  necessities  of  life. 

Critics  have  offered  no  evidence  with  any  substance  to  support  the 
assertion  that  LSC  grant  recipients  are  not  now  in  compliance,  or  will  not  in 
the  future  comply,  with  the  restrictions  Congress  has  imposed.  Especially 
in  light  of  the  "zero  tolerance"  response  that  LSC's  management  has 
promised  to  any  actual  material  violations  that  may  occur,  concerns  about 
recipients'  noncompliance  simply  have  no  basis. 
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Mr.  Gekas.  We  thank  the  gentleman,  and  we  will  return  to  him, 
I  promise  you. 
Ms.  Tucker, 

STATEMENT  OF  ALLYSON  TUCKER,  EXECUTIVE  DIRECTOR, 
INDIVIDUAL  RIGHTS  FOUNDATION,  LOS  ANGELES,  CA 

Ms.  Tucker.  Good  morning,  Mr.  Chairman,  members  of  the  sub- 
committee. 

I  ask  that  my  full  statement  be  made  for  the  record  also,  and  I 
will  summarize  what  I  am  saying  this  morning. 

Mr.  Gekas.  Without  objection. 

Ms.  Tucker.  I  am  director  of  an  organization  called  the  Individ- 
ual Rights  Foundation,  and  what  we  do  is  put  pro  bono  lawyers  to- 
gether with  cases.  We  also  have  a  very  large  program  called  the 
pro  bono  publico  project,  and  we  study  what  lawyers  are  doing  in 
this  country  pro  bono. 

A  good  part  of  our  time  is  spent  observing  what  lawyers  in  all 
different  segments  are  doing.  I  am  here  to  say  that  there  are  law- 
yers out  there  ready  and  willing  to  offer  their  time,  and  they  are 
doing  so.  The  advocates  for  continued  funding  for  the  Legal  Serv- 
ices Corporation  constantly  claim  that,  if  the  LSC  is  abolished,  poor 
Americans  will  have  nowhere  to  turn  for  legal  assistance.  They 
have  misled  the  public  and  many  Members  of  Congress  into  believ- 
ing that  LSC  is  an  apolitical  organization  that  simply  exists  to  pro- 
vide equal  access  to  the  law. 

Others  in  this  room  have  shown  that  this  is  unsubstantiated, 
that  the  LSC  has  a  very  definite  agenda,  and  that  agenda  takes 
precedence  over  representing  the  legitimate  legal  neeofs  of  low-in- 
come Americans.  I  am,  however,  not  here  to  discuss  the  LSC's  po- 
litical agenda  but  to  bring  you  the  good  news  that  the  attorneys, 
individuals  in  cities  across  the  country  are  donating  their  time  and 
money  to  meet  the  legal  needs  of  the  poor. 

If  the  LSC  were  abolished  tomorrow,  the  poor  would  still  have 
literally  hundreds  of  places  to  turn  for  legal  advice  and  assistance. 
Pro  bono  legal  assistance  is  so  widespread  that  many  lawyers  who 
wish  to  donate  their  time  actually  have  difficulty  finding  needy  cli- 
ents, and  that  is  where  we  come  in.  They  call  us  and  we  try  to  find 
clients  for  them,  actually. 

Private  and  local  legal  support  is  not  new.  Before  the  rise  of  gov- 
ernment-sponsored legal  aid  in  the  1960's  and  the  creation  of  Legal 
Services  Corporation  in  1974,  there  existed  more  than  200  private 
legal  aid  societies,  most  of  which  received  no  government  support. 
These  legal  societies,  which  predated  federally  funded  legal  services 
by  almost  90  years,  received  60  percent  of  their  funds  from  their 
communities,  15  percent  from  bar  associations,  and  the  remainder 
from  businesses  and  individuals. 

These  legal  societies,  with  the  help  of  private  attorneys  working 
pro  bono  publico,  or  in  the  public  interest,  were  largely  able  to 
meet  the  needs  of  the  poor  in  their  communities.  Despite  the  com- 
petition from  Legal  Services  Corporation,  many  of  these  legal  soci- 
eties are  still  in  existence,  and  they  perform  many  of  the  same 
tasks  that  the  Legal  Services  Corporation  performs  at  a  fraction  of 
the  cost. 
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For  example,  in  Indianapolis  the  Indianapolis  Legal  Aid  Society 
was  founded  in  1941  and  last  year  received  all  of  its  $458,000 
budget  from  private  sources.  They  handled  6,079  cases  in  1994  at 
a  cost  of  $75  per  case.  By  comparison  the  Legal  Services  Organiza- 
tion of  Indiana  received  84  percent  of  its  $4.5  million  from  the  LSC 
and  12  percent  from  other  government  sources. 

This  government-funded  program  handled  12,000  cases  in  1994 
at  a  cost  of  $367  a  case;  more  than  five  times  the  cost  per  case  of 
the  private  Legal  Aid  Society. 

To  summarize,  there  are  over  500  foundations  offering  services 
pro  bono  across  the  country,  and  we  are  just  one  of  a  network  of 
these  groups  across  the  country.  Large  law  firms,  as  we  heard  from 
Mr.  Londen,  are  also  going  out  of  their  way  to  demonstrate  their 
commitment  to  pro  bono  work.  One  firm,  Skadden,  Arps,  set  up  a 
$10  million  public  interest  fellowship  program  to  fimd  25  public  in- 
terest fellowships  a  year.  Many  large  law  firms  and  small  law 
firms  and  medium  sized  law  firms  make  generous  contributions  to 
pro  bono,  offer  legal  services,  as  well  as  meeting  space  word  proc- 
essing, and  more. 

The  judiciary  is  also  involved  in  pro  bono,  and  many  courthouses 
in  California  and  other  States  offer  special  services  for  lawyers 
doing  pro  bono  work.  Across  the  country  judges,  in  places  like  here 
in  Washington,  DC,  call  up  saying  we  are  going  to  need  to  get  our 
people  involved,  legal  services  is  being  cut,  let  us  get  people  to- 
gether to  meet  the  need.  In  Washington  you  had  90  percent  of  the 
large  law  firms  to  respond  to  the  call  of  the  judiciary  to  get  in- 
volved in  pro  bono  work. 

Many  states  offer  mediation  and  arbitration  free  of  charge  or  re- 
duced charge  to  meet  the  needs  of  the  poor.  The  bar  associations 
are  picking  up  the  slack  and  doing  a  lot  of  work  on  pro  bono.  The 
State  bar  of  California  uses  interest  on  client  trust  accounts  to 
fund  pro  bono  projects  in  the  State.  This  funds  provides  legal  serv- 
ices to  over  100  organized  pro  bono  programs.  Through  this  pro- 
gram, over  1  million  hours  of  work  are  contributed  each  year  by 
private  attorneys.  The  State  bar  intends  to  increase  this  grant  by 
3  million  this  year,  and  the  State  bar  of  California  waives  dues 
payments  to  retired  members  who  donate  time  solely  for  pro  bono 
services. 

In  Los  Angeles  last  year  alone,  2,000  lawyers  accepted  cases  from 
public  counsel  and  pro  bono  programs  for  indigent  clients  spon- 
sored by  the  Los  Angeles  County  Bar  Association  and  the  Beverly 
Hills  Bar  Association.  Public  counsel  has  a  budget  of  $1.8  million 
and  represented  nearly  7,000  cases  last  year.  Many  local  bar  asso- 
ciations also  promote  pro  bono  work  by  dues  checkoffs  for  contribu- 
tions to  pro  bono  programs,  while  others  contribute  directly  by  of- 
fering free  rent,  equipment,  staff  and  other  in-kind  contribution. 
The  American  Bar  Association  encourages  pro  bono  activity. 

And  the  list  goes  on  and  on.  Similarly,  law  schools  have  been  en- 
couraged by  both  the  ABA  and  the  judiciary  to  openly  discuss  pro 
bono  activities.  There  are  a  lot  of  lawyers  and  pro  bono  law  stu- 
dents across  the  country  volunteering  their  time  at  pro  bono  pro- 
grams to  help  serve  the  indigent. 

[The  prepared  statement  of  Ms.  Tucker  follows:] 
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Prepared  Statement  of  Allyson  Tucker,  Executive  Director,  Individual 
Rights  Foundation,  Los  Angeles,  CA 

We  are  here  today  to  determine  the  future  of  the  Legal  Services  Corporation 
(LSC)  Advocates  for  the  continued  funding  of  the  LSC  constantly  claim  that  if  the  LSC  is 
abolished,  poor  Americans  will  have  no  where  to  turn  for  legal  assistance    They  have 
misled  the  public,  and  many  members  of  Congress,  into  believing  that  the  LSC  is  an 
apolitical  organization  that  simply  exists  to  provide  access  to  the  law    Others  in  this  room 
will  prove  that  this  claim  is  wholly  unsubstantiated  —  that  the  LSC  is  has  a  very  definite 
and  clear  political  agenda  ~  and  that  agenda  usually  takes  precedence  over  representing 
the  legitimate  legal  needs  of  low-income  Americans 

I,  however,  am  here  today  not  to  discuss  the  LSC's  political  agenda,  but  to  bring 
you  the  good  news  that  attorneys  and  individuals  in  communities  across  the  country  are 
donating  their  time  and  money  to  meet  the  legal  needs  of  the  poor   If  the  LSC  were 
abolished  tomorrow,  the  poor  would  still  have  literally  hundreds  of  places  to  turn  for  legal 
advice  and  assistance    In  fact,  pro  bono  legal  assistance  in  this  country  is  so  widespread 
that  many  lawyers  who  wish  to  donate  their  time  actually  have  difficulty  finding  needy 
clients    The  purpose  of  my  testimony  here  today  is  to  outline  a  few  of  the  thousands  of 
places  that  the  poor  can  turn  for  legal  assistance 

Private  and  local  legal  support  is  not  new   Before  the  rise  of  government 
sponsored  legal  aid  in  the  1960's  and  the  creation  of  the  Legal  Services  Corporation  (LSC) 
in  1974,  there  existed  more  than  200  private  legal  aid  societies,  most  of  which  received  no 
government  support    These,  legal  societies,  which  pre-dated  federally  funded  legal 
services  by  almost  90  years,  received  60  percent  of  their  funds  from  their  communities,  1 5 
percent  from  bar  associations,  and  the  remainder  from  individuals  and  businesses    These 
legal  societies,  with  the  help  of  private  attorneys  working  "pro  bono  publico"  or  in  the 
public  interest,  were  largely  able  to  met  the  legal  needs  of  the  poor  in  their  communities 

Despite  the  competition  from  the  Legal  Services  Corporation  (LSC),  many  of 
these  legal  societies  are  still  in  existence    These  private  legal  services  perform  many  of  the 
same  tasks  as  the  LSC  but  often  at  a  fraction  of  the  cost    For  example,  the  Indianapolis 
Legal  Aid  Society  (ILAS)  was  founded  in  1941  and  last  year  received  all  of  its  $458,000 
budget  from  private  sources    The  ILAS  handled  6,079  cases  in  1994  at  a  cost  of  $75  per 
case   By  comparison,  the  Legal  Services  Organization  of  Indiana  (LSOI)  received  84 
percent  of  its  $4  5  million  budget  from  the  LSC  and  12  percent  from  other  government 
sources     The  government  funded  LSOI  handled  12,347  cases  in  1994  at  a  cost  of  $367  a 
case,  more  than  five  times  the  cost  per  case  of  the  private  Legal  Aid  Society 

There  are  also  over  1200  foundations  offering  the  services  of  pro  bono  attorneys 
The  Individual  Rights  Foundation  is  just  one  organization  that  has  a  network  of  over  450 
individual  attorneys  nationwide  that  provide  pro  bono  assistance  to  people  who  cannot 
afford  attorneys    The  Federalist  Society  has  an  equally  impressive  network  of  pro  bono 
attorneys    Many  of  the  anomeys  in  these  networks  are  sole  practitioners  who  are 
dedicated  to  helping  needy  individuals  in  their  communities    The  numbers  of 
organizations  that  exist  to  help  the  poor  with  legal  services  are  on  an  upward  trend    In 
1984  in  California,  for  example,  there  were  only  49  organizations  that  provided  pro  bono 
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legal  assistance.  Today,  there  are  well  over  100  such  organizations   While  some  of  these 
are  LSC  grantees,  many  of  them  are  not 

Large  Law  Firms 

Law  firms  have  also  been  going  out  of  their  way  to  demonstrate  their  commitment 
to  pro  bono  work.  The  National  Association  for  Public  Interest  Law  publishes  a  yearly 
guide  entitled  "Law  Firms  and  Pro  Bono."  The  1995-96  guide  details  the  pro  bono  work 
of  26  large  law  firms  throughout  the  country    One  unique  program  involves  the  New 
York  law  firm  of  Skadden,  Arps,  Slate,  Meagher  &  Flom.  Skadden,  Arps  set  up  an 
unprecedented  $10  million  dollar  public  imerest  fellowship  program  to  fiind  25  public 
interest  fellowships  a  year.  As  of  today,  18  of  the  original  25  fellows  still  work  in  public 
interest  law   As  Skadden  name  partner  Joseph  Flom  put  it:  "it  was  the  best  money  we 
ever  spent."  Similarly,  The  American  Lawyer  publishes  a  yearly  survey  of  pro  bono 
activities  of  the  top  100  law  firms  in  the  country   In  1994,  the  top  100  law  firms  reported 
doing  a  total  of  1,513,244  hours  of  pro  bono  work   This  number  is  in  spite  of  the  fact  that 
13  of  the  top  100  law  firms  did  not  participate  in  the  American  Lawyer  survey 
Nonetheless,  all  of  the  firms  did  state  that  they  did  in  fiict  do  their  share  of  pro  bono  work 
in  their  communities.  Many  large  law  firms  support  pro  bono  by  adopting  pro  bono 
policies  that  offer  billable  credit  for  pro  bono  work. 

Large  law  firms  also  support  pro  bono  programs  in  other  ways.  Many  large  firms 
make  generous  contributions  to  pro  bono  programs,  offer  legal  services,  as  weU  as 
meeting  space,  word  processing  and  printing  services,  and  more. 

Activities  by  the  judiciary 

Responding  to  a  need  in  their  community,  local  judges  in  Washington  DC 
organized  a  meeting  for  managing  partners  of  the  city's  law  firms  to  discuss  the  need  for 
pro  bono  assistance  to  the  poor   Over  90%  of  the  large  firms  as  well  as  many  small  and 
medium  size  firms  responded  to  the  call   The  results  were  overwhelming  -  the  supply  of 
local  lawyers,  by  several  accounts,  exceeded  the  demand 

Similarly,  many  courthouses  in  California  offer  special  services  for  attorneys  doing 
pro  bono  work.  Some  of  these  services  include  special  accommodations  or  preferences 
when  it  comes  to  calendar  assistance  or  scheduling    Some  courts  engage  in  recruitment 
activities  for  pro  bono  attorneys,  where  the  judges  will  send  recruitment  letters  to  lawyers 
encouraging  them  to  do  pro  bono  work,  as  well  as  holding  recognition  dinners  for  those 
who  show  an  outstanding  commitment  to  pro  bono.  Many  courts  also  hold  pro  bono 
clinics  and  offer  free  space,  fiimiture,  and  parking  for  unlawfiil  detainer  and  domestic 
violence  projects   These  projects  are  actually  operated  out  of  the  courthouse  and  judges 
will  often  refer  unlawfiil  detainer  defendants  or  parties  who  need  assistance  with  matters 
concerning  domestic  violence  to  the  attorneys  at  the  courthouse 
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Many  states  offer  arbitration  and  mediation  services  free  of  charge,  or  at  a  reduced 
charge  in  order  to  meet  the  needs  of  the  poor.  According  to  the  National  Institute  for 
Dispute  Resolution,  27  states  have  formally  incorporated  various  ADR  methods  in  their 
courts  systems   This  is  up  from  just  10  in  1980    Additionally,  the  National  Association 
for  Community  Mediation  has  1 50  programs  in  37  states   In  Los  Angeles  County,  the 
court  has  what  it  calls  low  cost  "baseball  arbitration"  where  the  poor  can  have  their  cases 
heard  without  an  attorney  using  the  same  rules  that  exist  in  baseball  arbitration  disputes 
Other  programs  include  judiciary-initiated  reforms  of  courthouse  procedures  that  make 
resolution  of  family-rated  conflicts  easier,  reducing  the  need  for  an  attorney  in  some  cases. 

Bar  Associations 

Law  firms  and  individual  attorneys  are  not  the  only  ones  doing  pro  bono  work 
The  State  Bar  of  California  uses  the  interest  on  client  trust  accounts  to  fund  pro  bono 
projects  in  the  state   This  fund  helps  provide  legal  services  for  over  100  organized  pro 
bono  programs   Through  this  program,  over  1  million  hours  of  work  is  contributed  each 
year  by  private  attorneys   This  successful  private  program  should  serve  as  a  model  for 
other  states.  The  state  bar  intends  to  increase  its  grants  by  almost  $3  million  dollars  this 
year   The  State  Bar  of  California  also  waives  its  dues  payments  for  retired  members  who 
donate  time  solely  to  pro  bono  services 

In  Los  Angeles  last  year,  2000  lawyers  accepted  cases  from  Public  Counsel,  a  pro 
bono  program  for  indigent  clients  sponsored  by  the  Los  Angeles  County  Bar  Association 
and  the  Beverly  Ffills  Bar  Association.  Public  Counsel  has  a  budget  of  SI  .8  million  and 
represented  nearly  7,000  clients  last  year.  Public  counsel  enlists  the  help  of  1 1  paid 
attorneys,  1,900  pro  bono  lawyers,  and  800  law  students   Many  local  bar  associations 
promote  pro  bono  work  by  dues  check-offs  for  contributions  to  pro  bono  programs,  while 
others  contribute  directly  by  offering  free  rent,  equipment,  staff,  or  other  in-kind 
contributions.  Other  examples  of  the  unique  opportunities  present  for  pro  bono  are 
exemplified  by  the  Beverly  Hills  Bar  Association's  programs  entitled  "Ask  A  Lawyer," 
where  young  lawyers  staff  information  booths  at  community  shopping  malls,  and  the  "Blue 
Car  Project"  where  lawyers  lecture  high  school  students  on  everyday  legal  matters  by 
using  the  analogy  of  a  car  (i.e.,  purchase  agreements,  sales  contracts,  insurance,  repairs, 
financing,  etc.) 

The  American  Bar  Association  also  encourages  pro  bono  activity.  In  the  1980's 
the  American  Bar  Association  passed  ABA  model  rule  6  1  that  instructed  that  all  attorneys 
shall  render  unpaid  public  interest  legal  service.  In  1988,  the  ABA  House  of  Delegates 
passed  a  resolution  asking  all  attorneys  to  devote  at  least  50  hours  each  year  to  pro  bono 
work    A  look  at  the  ABA  directories  of  pro  bono  programs  demonstrates  this  rise  in  pro 
bono  activity.  In  1984,  there  were  only  300  entries  in  the  ABA's  directory  of  pro  bono 
programs   By  1993  the  directory  boasted  over  900  entries 

Law  Schools 
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The  American  Bar  Association  has  encouraged  law  schools  and  law  students  to 
openly  discuss  the  pro  bono  activities  at  many  of  the  nation's  law  firms   In  1988,  the 
Legal  Services  Section's  Standing  Committee  on  Legal  Services  to  the  Poor  sponsored  a 
"Just  Ask"  program  to  encourage  law  students  to  ask  about  firm's  pro  bono  policies  at  on 
campus  imerviews   The  nation's  law  schools  have  also  launched  a  campaign  to  promote 
pro  bono  requirements  in  law  schools    Sbc  law  schools  in  the  United  States  have 
mandatory  pro  bono  programs.  Most  others  ofiFer  credit  for  extemships  for  working  in 
pro  bono  programs,  and  many  law  schools  have  Public  Interest  Law  Foundations  that 
oflFer  grants  for  summer  work  in  pro  bono  organizations   Other  law  schools  have  specific 
clinics  where  pro  bono  is  the  main  focus  of  a  particular  program  of  study   For  more 
information  on  this  topic,  see  "Pro  Bono  In  Law  Schools,"  published  by  the  American  Bar 
Association  and  the  National  Association  of  Public  Interest  Law 

The  currert  job  market,  while  not  necessarily  good  for  young  lawyers,  is  good  for 
pro  bono.  Many  young  lawyers  who  find  employment  at  large  and  medium  sized  firms 
difficult  to  obtain,  work  in  pro  bono  programs  for  little  or  no  money  simply  to  obtain 
marketable  experience   Pro  bono  programs  are  not  the  only  beneficiaries  of  this  situation. 
Courts,  district  attorney's  o£5ces  and  public  defender's  offices  receive  a  great  deal  of 
assistance  from  unpaid  "extems"  who  spend  summers  working  for  these  govemmem 
offices  simply  for  the  work  experience  opportunities  they  oflFer   The  number  of  unpaid 
hours  law  students  spend  working  for  county  government  offices  is  so  large  as  to  be 
almost  unmeasureabie. 

Other  Sources  of  Pro  Bono 

Lawyers  ofifering  pro  bono  services  have  recently  began  to  come  from  unexpected 
places   Many  corporations  are  now  encouraging  attorneys  in  their  corporate  law 
departments  to  perform  pro  bono  legal  work    In  some  cases,  such  services  are  actually  a 
matter  of  company  policy    Government  attorney  are  also  getting  into  the  pro  bono  act. 
California  has  developed  policies  that  allow  government  attorneys  to  do  pro  bono  work 
when  there  is  no  apparent  conflict  of  interest.  In  many  rural  areas,  govemmem  attorneys 
make  up  the  bulk  of  practicing  attorneys  in  the  area   Many  poor  people  could  be  fiirther 
served  if  other  federal,  state  and  local  govemmem  offices  would  reexamine  their  pro  bono 
policies  to  allow  government  attorneys  to  do  pro  bono  work 

Fee  Shifting  Statutes 

Another  way  that  pro  bono  services  is  being  fimded  is  throughout  the  various  fee 
shifting  statutes  in  effect  throughout  the  federal  and  state  systems   On  example  is  42 
use  1988  that  provides  prevailing  attorneys  fees  for  successfiil  civil  rights  action 
Many  states  have  parallel  statutes  or  case  law  that  provides  prevaiUng  party  attorney's  fees 
for  "conferring  a  benefit  on  the  public  "  Each  year  both  federal  and  state  govemmert 
agencies  pay  countless  millions  of  dollars  for  fees  to  pro  bono  attomeys  who  wage 
successfiil  civil  rights  suits  against  the  government 
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In  an  effort  to  exaggerate  its  own  importance,  the  LSC  understates  the  amount  of 
pro  bono  activity  taking  place  in  the  nation.  In  May,  1995  LSC  Chairman  Douglas 
Eakeley  and  LSC  President  Alex  Forger  testified  before  Congress  that  130,000  attorneys 
do  pro  bono  work.  This  figure  however,  only  counted  attorneys  formally  enrolled  in  pro 
bono  programs  affiliated  with  LSC  grantees.  The  actual  numbers  of  attorneys  doing  pro 
bono  work  are  much  higher   A  1991  study  by  the  State  Bar  of  California  reported  that  64 
percent  of  its  members  (all  practicing  attorneys  in  the  state)  were  engaged  in  some  form  of 
pro  bono  work.  Adopting  a  conservative  figure  of  40  percent  there  are  about  358,400  of 
the  896,000  attorneys  in  the  country  engaged  in  some  form  of  pro  bono  work.  This 
number  is  between  two  and  three  times  the  number  cited  by  the  LSC    Other  estimates  go 
much  higher.  The  National  Review  reports  that  there  are  over  500,000  lawyers  doing 
nearly  25  million  hours  of  pro  bono  work  at  an  estimated  value  of  $3  4  billion    This  is  five 
times  the  number  of  hours  worked  by  LSC  attorneys  and  more  than  eight  times  the  LSC 
budget. 

Another  reason  why  the  LSC  severely  underestimates  the  amount  of  pro  bono  in 
the  country  is  because  most  pro  bono  work  goes  largely  unnoticed.  This  is  the  type  of 
work  done  by  everyday  lawyers  for  poor  and/or  indigent  acquaintances  on  their  own 
initiative.  When  asked  whether  they  would  rather  work  in  a  formal  program  or  on  their 
own  initiative,  58  percent  of  lawyers  in  New  York  who  did  pro  bono  work  stated  that 
they  preferred  to  work  on  their  own  as  opposed  to  working  in  an  organized  program    In 
California,  only  16%  of  the  lawyers  surveyed  stated  that  they  did  pro  bono  work  through 
some  "organized  program."  However,  35%  of  California  attorneys  said  that  they  did  pro 
bono  work  on  an  ad  hoc  basis,  and  35%  gave  fiee  legal  services  to  religious,  educational, 
civic,  or  other  community  or  charitable  groups  or  organizations.    It  appears  that  private 
pro  bono,  done  on  an  ad  hoc  basis,  is  really  the  manner  in  which  unmet  need  in  the  justice 
system  is  met    In  California  alone,  17,000  attorneys  donated  almost  one  million  (91 1,000) 
hours  to  low  income  clients  on  an  ad  hoc  basis  for  the  last  year  that  such  figures  are 
available  (1991) 

The  case  for  favoring  private  pro  bono  programs  over  government  fiinding  of  the 
LSC  is  most  aptly  made  by  long  time  judicare  advocate  Samuel  Jan  Brakel 

What  point  or  purpose  is  there  in  having  a  separate  legal-aid  establishment 
for  the  poor,  staffed  overwhelmingly  by  young  and  inexperienced  lawyers, 
armed  with  a  socio-political  agenda  and  a  whole  folklore  about  what  poor 
clients  want,  need,  or  what  is  good  for  them''  Why  patronize  low-income 
people  in  this  way''  Why  deprive  them  of  the  diversity  of  views,  practices, 
and  talents  that  abound  in  the  private  sector''  Why  deny  them  the  right  to 
choose  their  own  lawyers''  In  no  other  area  of  social  or  human  service  that 
I  am  aware  of  have  we  made  such  a  concerted,  almost  perverse,  effort  to 
avoid  using  the  resources  already  existent  and  available 
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Mr.  Gekas.  We  thank  the  lady  for  her  testimony.  We  will  return 
to  her  as  well. 

We  now  yield  out  of  order,  out  of  special  request  to  the  gen- 
tleman from  Rhode  Island,  the  ranking  minority  member. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  And  thank  you  for  your 
consideration.  I  have  to  leave  shortly.  Just  a  few  comments. 

Professor  Rounds,  Greater  Boston  Legal  Services  is  no  longer  a 
recipient  of  Legal  Services  Corporation  funds.  So  your  comments 
with  respect  to  Greater  Boston  Legal  Services  at  this  moment  are 
not  about  a  current  grantee  of  Legal  Services  Corporation. 

And  I  think  also,  I  am  told  that  GBLS  gets  widespread  support 
now  in  its  nonlegal  service  mode.  Governor  Weld  apparently  signed 
into  law  increased  funding  for  Greater  Boston  Legal  Services.  So 
your  comments  might  have  had  some  effect  a  year  ago,  but  today 
we  are  talking  about  a  nonlegal  service  entity;  is  that  correct? 

Mr.  Rounds.  Yes.  But  my  point  is  that,  although  it  is  not  now 
receiving  Federal  funds,  Greater  Boston  Legal  Services  is  nonethe- 
less in  the  business  of  engaging  in  political  action  indirectly  with 
Federal  money.  Because  the 

Mr.  Reed.  How  do  you 

Mr.  Rounds.  Allow  me  to  finish,  please.  This  is  because  the  Mas- 
sachusetts Legal  Assistance  Corporation,  which  does  receive  Fed- 
eral funds,  is  basically  coordinating  the  shifting  of  entities.  The  col- 
lateral organizations  are  essentially  affiliated  with  the  Greater 
Boston  Legal  Services.  So  it  is  a  shell  game  for  all  intents  and  pur- 
poses. 

Mr.  Reed.  Well,  that  makes  every  private  attorney  who  is  doing 
pro  bono  in  some  way  affiliated  with  the  Federal  Government  be- 
cause it 

Mr.  Rounds.  No,  that  has  nothing  to  do  with  it. 

Mr.  Reed.  All  right.  You  have  a  rather  expansive  conspiracy  the- 
ory. 

Mr.  Rounds.  My  information,  in  part,  comes  out  of  the  literature 
of  Massachusetts  Legal  Assistance  Corporation  itself  It  does  not 
come  out  of  thin  air.  I  take  it  from  the  literature  of  the  Massachu- 
setts Legal  Assistance  Corporation  and  the  Boston  Globe,  and  from 
original  sources  such  as  correspondence  between  Greater  Boston 
Legal  Services  and  the  Boston  City  Council.  See  exhibit  F  to  my 
prepared  remarks,  for  example. 

Mr.  Reed.  Mr.  Boehm,  you  indicated  there  are  still  ongoing  ac- 
tivities that  are  precluded  from  the  new  rules  that  went  into  effect, 
and  you  make  specific  reference  to  continuation  of  assistance  for 
evictions  with  drug-related  crimes.  Do  have  you  evidence  of  that? 

Mr.  Boehm.  Sure,  I  would  be  happy  to  provide  them  for  the  com- 
mittee. 

Mr.  Reed.  You  mentioned  case  selection,  that  the  Legal  Services 
Corporation  has  never  represented  home  schoolers  and  I  do  have 
information  here  from  the  Charlottesville  Albemarle  Legal  Aid  So- 
ciety that  one  of  their  attorneys  who  was  in  fact  involved  in  Ken- 
tucky with  the  home  school  movement  did  on  a  fairly  regular  basis 
represent  home  schoolers. 

Mr.  Boehm.  I  was  quoting  Congressman  Taylor.  And  out  of  1.6 
million  cases,  if  they  found  one,  that  is  one  for  the  good. 
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Mr.  Reed.  Well,  that  is  one  more  than  you  indicated  in  your  tes- 
timony. 

Mr.  BOEHM.  I  was  quoting  Congressman  Taylor. 

Mr.  Reed.  Mr,  Londen,  the  question  has  come  up  with  respect  to 
the  capacity  of  the  private  bar  to  absorb  the  work  of  the  Legal 
Services  Corporation.  You  are  a  member  of  the  private  bar,  unlike 
the  members  on  this  panel  and  your  other  colleagues  at  that  panel. 
Do  you  think  the  legal  private  bar  can  step  up  to  the  plate  if  legal 
services  is  further  eroded? 

Mr.  Londen.  There  is  no  possibility  that  the  work  that  is  being 
done  by  legal  aid  programs  can  be  replaced  by  private  lawyers.  I 
would  just  like  to  support  that  in  three  ways.  One,  the  impact  of 
eliminating  these  programs  is  going  to  eliminate  the  pro  bono  pro- 
grams themselves  in  the  most  vulnerable  communities  in  the  coun- 
try. 

I  have  been  interviewing  these  project  directors.  What  I  have 
learned  is  that  in  California's  rural  counties  there  are  not  two  pro- 
grams, one  pro  bono  program  with  private  lawyers  and  another 
legal  aid  program.  There  is  one.  The  pro  bono  lawyers  in  rural 
counties  in  this  country  work  through  the  legal  aid — the  private 
lawyer  involvement  of  legal  aid  societies  and  associations.  If  you 
limit  some  of  those,  some  of  those  are  one-lawyer-per-county  pro- 
grams. Without  the  Federal  funding,  they  will  go  out  of  business, 
and  the  pro  bono  lawyers  who  are  willing  to  help  people  will  have 
no  place  to  go  to  meet  the  clients.  That  is  the  most  true  in  the  most 
rural  communities. 

The  work  that  Ms.  Tucker  has  talked  about  is  work  that  I  and 
others  have  been  involved  in  over  the  past  15  years.  She  has  used, 
I  counted,  eight  examples  from  California.  I  personally  have  been 
involved  in  six  of  them,  and  I  know  the  other  two.  My  firm  handles 
hundreds  of  clients  a  year,  and  we  turn  down  as  many  as  we  han- 
dle. That  is  in  San  Francisco,  and  that  is  the  best  commimity  in 
the  country. 

The  private  lawyers,  the  efforts  to  involve  private  lawyers  have 
improved  by  a  factor  of  three  over  the  past  15  years.  I  think  we 
deserve  some  congratulations  for  that.  But  it  is  not  enough.  It  is 
not  enough  now  and,  without  the  help  of  the  legal  aid  associations, 
it  will  be  far  less  than  enough. 

In  Massachusetts,  to  take  that  example,  last  year  there  were 
38,000  hours  of  work  done  by  private  lawyers,  but  a  far  greater 
amount  by  legal  aid  lawyers;  55,000  clients.  Legal  aid  lawyers  han- 
dled 200,000  cases  in  California  last  year. 

Mr.  Reed.  Thank  you,  Mr.  Londen.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  yield  to  the  gentleman  from  Georgia,  Mr.  Barr. 

Mr.  Barr.  I  thank  the  Chairman. 

Mr.  Londen,  I  would  like  to  commend  you,  and  even  though  the 
figures  that  are  in  your  colleague's,  Ms.  Tucker's,  work,  do  not  sup- 
port your  position,  I  would  commend  you  to  read  her  paper  at  your 
leisure.  They  have  some  fairly  revealing  figures  as  well  that  indi- 
cate the  extent  to  which  attorneys,  I  presume  probably  all  of  you 
here  today  and  probably  a  number  of  attorneys,  if  not  all  of  us  on 
this  panel,  donate  money  to  provide  pro  bono  assistance  through 
bar  associations,  and  so  forth. 
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So,  I  agree  with  Ms.  Tucker.  I  have  tremendous  faith  in  the  legal 
profession  stepping  up  to  the  plate.  The  history  of  our  country  is 
such  that  it  provides,  I  think,  great  evidence  that  that  view  will 
prevail,  particularly  in  the  legal  profession.  We  have  always  been 
a  country  in  which  citizens  do  help  each  other.  I  think  it  has  only 
been  in  recent  years  where  the  Government  has  stepped  in  and 
proactively  sort  of  usurped  that  spirit  that  we  witnessed  this  tre- 
mendous growth  of  basically  an  industry  of  the  provision  of  legal 
services.  And  certainly  your  position  is,  Mr.  Lonaen,  that  the  pri- 
vate lawyers  will  not  step  in  and  do  it.  I  happen  to  disagree.  I  have 
more  faith  in  members  of  the  bar  than  that. 

You  mentioned  in  your  prepared  remarks  about  this  person  from 
the  Santa  Clara  Legal  Aid  Board.  I  think  you  said  her  remarks 
were  colorful.  That  is  probably  somewhat  of  an  understatement.  I 
think  that  it  is  Elizabeth  Shivell.  She  is  quoted  in  the  publication — 
the  February  1996  edition  of  California  Lawyer — saying,  quote:  "If 
Congress  can  screw  people  with  technicalities,  we  can  unscrew 
them  with  technicalities.  That  is  why  we  are  lawyers  and  not  social 
workers.  Two  can  play  this  game." 

I  think  vou  are  probably  correct  in  your  characterization  of  her 
remarks  that  they  do  not  prove  one  thing  or  another.  Do  you  dis- 
associate yourself  from  those  kinds  of  comments  and  that  sort  of 
attitude? 

Mr.  LoNDEN.  Congfressman,  I  believe  that  those  comments  do  not 
reflect  what  programs  are  doing  today.  I  disassociate  myself  and, 
from  what  I  can  tell,  that  very  program,  community  legal  services 
in  Santa  Clara  County,  exercises  no  loopholes.  It  is  doing  the  kind 
of  work  that  Congress  intends  to  be  done. 

On  the  question  of  pro  bono,  I  do  not  think  that  private  lawyers 
will  not  step  up  to  the  line.  I  just  have  experienced  that  there  is 
not  enough  of  them.  The  lawyers  who  do  the  work  and  recruit  the 
private  lawyers  to  do  the  work  are  not  the  lawyers  who  are  telling 
you  that  there  will  be  enough  of  them.  The  people  that  are  telling 
you  that  pro  bono  lawyers  are  going  to  come  to  the  rescue  and  that 
will  be  enough  are  not  people  that  do  it.  And  Ms.  Tucker  recruits 
on  one  panel 

Mr.  Barr.  I  do  it.  I  contribute  money  through  the  bar  association 
for  the  provision  of  pro  bono  services  through  the  Georgia  Bar.  So 
there  is  at  least  one  lawyer  that  does  know  what  he  is  talking 
about  that  does  contribute  to  it. 

Mr.  LoNDEN.  I  agree  with  that,  and  I  do  it  myself.  My  experience 
says  there  will  not  be  enough  help  if  legal  aid  programs  are  not 
there. 

Mr.  Barr.  You  talked  about  the  amount  of  hours  that  you  pro- 
vide, and  it  is  laudable.  Have  you  ever  been  paid  for  any  of  those 
pro  bono  hours  in  any  form? 

Mr.  LoNDEN.  That  hours  I  am  talking  about  are  hours  that  we 
have  provided — that  I  personally  have  done  working  on  cases  for 
poor  people.  In  a  sense  I  am  in  a  fortunate  situation  because  I  get 

f)aid.  I  am  allowed  to  do  the  work  and  my  firm  pays  me.  But  they 
et  me  do  this  work.  We  do  not  get  paid  for  that  work. 

Mr.  Barr.  OK.  Ms.  Tucker,  I  know  you  disagree;  but  is  there 
some  basis  for  your  disagreement?  I  think  you  and  I  are  probably 
in  agreement  that  we  have  perhaps  somewhat  more  faith  in  other 
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members  of  the  bar  than  Mr.  Londen,  And  I  do  hope  that  our  expe- 
rience, as  we  go  through  this  process,  and  I  am  sure  he  hopes  that 
he  is  wrong  on  it  also,  out  could  you  respond  to  the  dialog? 

Ms.  Tucker.  I  am  also  an  active  member  of  the  bar  and  also  a 
volunteer  and  also  pay  dues  to  bars  in  two  States.  Basically  what 
we  found  through  our  pro  bono  publico  project  is.  A,  that  even  with 
these  relatively  small  cuts — some  would  say  small,  some  people 
would  sav  large — cuts  to  Legal  Services  in  the  last  year,  Legal 
Services  has  more  than  made  up  for  that  money  in  private  dona- 
tions. And  so  you  already  see,  as  it  is  being  phased  back  a  bit, 
money  coming  pouring  in  from  communities  for  legal  service  to  the 
poor. 

The  second  thing  you  have  seen  is  you  have  seen  a  much  greater 
awareness,  even  the  little  bit  of  scaling  back  that  has  been  done 
to  this  program  of  pro  bono  activities.  When  they  started  this  pro- 
gram four  years  ago,  when  my  foundation  started,  people  were  not 
real  aware  as  they  are  today  of  pro  bono  legal  work,  both  in  the 
bar  associations,  as  you  study  them,  and  communities. 

Mr.  Londen  talked  about  poor  communities,  you  also  have  people 
from  cities.  I  am  from  Missouri  and  do  a  lot  of  work  in  Missouri. 
You  have  lawyers  from  St.  Louis  going  out  to  the  rural  parts  of 
Missouri  to  help  meet  a  need  for  legal  services  in  the  rural  areas. 
And  so  you  see  not  just  within  a  community  but  you  see  States  and 
areas  pull  together. 

So  I  disagree.  I  think  that  we  have  already  seen  this  in  the  last 
year,  the  private  sector  meeting  the  need.  I  think  we  will  continue 
to  see  them  meeting  the  need  in  much  the  way  that  it  has  been 
in  the  last  year,  and  I  think  it  will  actually  increase  as  the  aware- 
ness grows. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  We  thank 
him  for  his  participation.  We  turn  to  the  lady  from  California. 

Ms.  LOFGREN.  Thank  vou,  Mr.  Chairman. 

I  was  interested  to  near  your  comments,  Mr.  Londen,  on  the 
Santa  Clara  County  bar  situation,  since  I  am  very  familiar  with 
that  situation.  Elizabeth  Shivell's  comments  have  been  referred  to 
a  couple  of  times  here.  I  do  understand  why  that  comment  was 
made,  and  I  frankly  did  enjoy  the  comment  that  that  is  why  we  are 
lawyers  and  not  social  workers.  The  idea  is  to  figure  out  a  way  to 
act  legally.  And  in  fact  my  community  did  that  with  the  help  of 
many  people,  most  notably,  as  I  mentioned  earlier  this  morning, 
the  district  attorney  who  has  been  a  very  big  supporter  of  the  pro- 
gram because  of  their  very  important  role  in  obtaining  restraining 
orders  in  domestic  violence  and  the  need  to  be  able  to  do  that  with- 
out checking  immigration  status  and  the  like  because  of  the  vio- 
lence component. 

I  just  wanted  to  explore  with  you,  since  Santa  Clara  County  has 
been  mentioned  so  often,  what  the  entanglement  is  in  your  judg- 
ment. You  reviewed  the  program  and  of  course  interviewed  people 
in  both  the  legal  services  government-funded  and  nongovernment- 
funded  programs.  Did  you  investigate  this  situation  in  Santa 
Clara? 

Mr.  Londen.  Yes,  I  have  looked  into  this.  The  community  legal 
services  is  one  of  the  programs  that  was  on  my  interview  list  and 
I  did  do  that.  I  reviewed  the  lease  agreement  and  the  organizing 
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documents,  the  board  minutes,  and  all  of  the  documentation  that 
was  available  on  the  relationship  between  these  two  programs. 

There  is  no  money  that  passes  between  them  other  than  rent 
that  is  paid  on  a  lease  at  the  same  rates  as  other  tenants  pay. 
There  are  no  staff  members  in  common.  There  are  no  board  mem- 
bers in  common.  There  is  no  shared  oflRce  space. 

These  are  independent  programs  with  separate  and  different  eli- 

fibility  guidelines,  separate  and  different  priorities,  separate  and 
ifferent  service  methods.  Community  legal  services  was  formed  in 
the  image  of  the  new  program  with  its  restrictions. 

Ms.  LoFGREN.  All  right.  So,  I  would  say  then  that,  although  peo- 
ple may  not  like  the  fact  that  there  are  lawyers  taking  cases  that 
some  might  not  agree  with  the  advocacy  or  might  not  even  look  for- 
ward to  the  result,  that  is  something  that,  if  the  Government  is  not 
funding,  people  have  a  right  to  that  representation  if  it  is  offered 
to  them. 

Mr.  LoNDEN.  There  are  government  entities  that  are  willing  to 
pay  for  work  that  cannot  be  done  by  recipients,  and  that  work  is 
being  done,  but  not  by  the  recipients. 

Ms.  LoFGREN.  I  do  not  intend  to  use  my  entire  time,  Mr.  Chair- 
man. I  just  would  like  to  say  that  I  do  not  practice  law  anymore, 
but  when  I  did  I  always  volunteered  some  of  my  time.  Certainly 
California  has  been  in  the  forefront  of  providing  funds  through  the 
bar. 

But  I  am  well  aware  from  my  current  position  that  we  do  not 
have  enough  people  who  are  able  to  volunteer  to  accommodate  even 
the  load  of  people  who  come  to  my  office  for  help.  We  cannot  find 
sufficient  numbers  of  people  to  obtain  restraining  orders  for  victims 
of  domestic  violence,  including  the  Legal  Aid  Society  and  Commu- 
nity Legal  Services  and  the  pro  bono  bar  and  the  modest  means 
panel  and  the  Santa  Clara  Law  Clinic,  which  is  why  our  district 
attorney  has  been  so  vigorous. 

I  appreciate  Ms.  Tucker's  testimony. 

If  there  are  some  lawyers  I  am  missing  who  are  willing  to  take 
these  cases  for  free,  I  would  very  much  appreciate  your  providing 
them  to  my 

Mr.  Gekas.  Will  the  gentlelady  yield?  The  testimony  of  Ms.  Tuck- 
er shows  that  there  was  an  increase  extant  right  at  this  moment 
of  people  involved  in  pro  bono  at  a  time  when  everyone  in  the 
world  knows  that  the  Legal  Services  Corporation  and  its  funding 
has  begun  to  diminish. 

It  means  to  me,  logically,  that  the  needs  now  being  circumscribed 
by  what  we  do  here  are  being  met  or  at  least  beginning  to  be  recog- 
nized that  they  must  be  met  by  the  pro  bono  lawyer.  I  infer  that 
from  everything  that  has  been  said. 

Secondly,  what  we  set  about  to  do  in  the  bill,  which  was  passed 
in  the  subcommittee  and  the  full  committee,  was  to  prioritize  so 
that  the  needs  of  the  poor  are  first  met.  This,  coupled  with  an  in- 
crease in  pro  bono,  and  excluding  class  actions  and  redistricting 
etc.  would,  in  many  of  our  opinions,  benefit  aid  to  the  poor. 

So  I  have  faith  in  the  pro  bono  bar,  as  Mr.  Barr  and  Ms.  Tucker 
indicated  and  as  the  statistics  begin  to  demonstrate.  Then,  we  are, 
indeed,  bound  to  try  to  change  the  system. 
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Ms.  LOFGREN.  Mr.  Chairman,  I  would  just  note  in  my  own  local 
community,  since  it  has  been  mentioned  so  many  times,  we  are 
down  now,  I  believe,  to  one  lawyer  in  Community  Legal  Services 
because  that  is  all  the  funding  we  have  generated  will  provide.  And 
I  participated  in  raising  funds  for  the  unbound  legal  services.  They 
are  also  providing  casework,  not  just  impact  casework.  I  think 
more  lawyers  are,  in  fact,  contributing,  and  it  is  still  not  meeting 
the  demand  and  that  is  the  point  I  am  making.  I  have  people  who 
call  my  office  who  need  help,  and  there  is  no  one  to  help  them. 

Mr.  Gekas.  I  thank  the  lady.  Our  time  has  expired,  and  she  may 
be  excused. 

The  gentleman  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  have  just  a  couple  of 
questions. 

First,  we  talk  about  the  political  implications.  I  think  we  ought 
to  acknowledge  that,  if  the  poor  people  get  representation,  that  is 
going  to  cause  political  implications.  The  fact  that  the  corporate 
community  cannot  rip  them  off,  the  fact  that  they  can  get  their 
rights  vindicated  in  court,  there  are  political  implications  to  poor 
people  getting  decent  representation.  So  the  fact  that  there  may  be 
a  political  agenda  or  ideology,  I  think,  ought  not  to  be  in  and  of 
itself  evil  or  sinister. 

Second  is  that  these  lawyers  did  not  grab  the  money  and  are  not 
totally  free  from  restrictions.  I  mean  thev  are  subject  to  a  board, 
and  the  board  is  appointed  by,  in  my  understanding,  the  local  bar 
association  representing  the  majority  of  the  lawyers  in  the  area.  Is 
that  right? 

Mr.  BOEHM.  That  is  correct. 

Mr.  Scott.  That  was  a  change  from  the  original  provisions  that 
provided  that  the  majority  of  the  board,  60  percent  of  the  board, 
had  to  be  lawyers.  The  new  regulations  said  they  are  to  be  lawyers 
appointed  by  the  majority  bar  association,  which  prohibits  funding 
of  organizations  where  the  board  members  were  appointed  by 
groups  other  than  the  majority  bar  association.  So,  I  mean,  that 
has  political  implications  to  it. 

Let  me  ask  a  couple  of  questions. 

Ms.  Tucker,  you  indicated  all  these  lawyers  willing  to  take  cases 
and  at  $75  per  case  average  cost.  Did  you  just  count  cases?  Did  you 
take  any  accommodation  for  the  seriousness  of  the  case?  I  mean, 
does  a  class  action  count  one  and  an  uncontested  divorce  count 
one? 

Ms.  Tucker.  These  were  comparisons  between  the  private  legal 
aid  of  Indiana  and  the  publicly  funded.  And,  yes,  we  did.  The  pri- 
vate legal  aid  did  not  take  the  class  action  suits.  What  they  would 
do,  they  would  go  in.  There  is  an  individual  who  needed  a  restrain- 
ing order,  needed  help  with  housing,  needy  individuals  who  needed 
legal  help  to  help  them  through  a  problem  much  like  the  type  of 
things  that  Ms.  Waters  was  talking  about  in  her  earlier  testimony, 
versus  the  others  which  did  include  a  lot  of  class  action  lawsuits. 

But  in  general,  in  the  Indianapolis  examples  there  were  only 
three  class  action  lawsuits,  so  the  numbers  do  not  get  very  skewed 
when  you  consider  there  were  only  three  class  action  lawsuits  with 
those  numbers. 
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Mr.  Scott.  Do  you  count  an  uncontested  divorce  as  one  and  a 
complex  jury  trial  as  one? 

Ms.  Tucker.  We  do.  In  this  particular  study,  we  did.  But  again, 
both  groups  handled  both  types  of  cases.  There  were  as  many  com- 
plicated jury  cases  done  by  the  private  sector  lawyers  as  there  were 
done  by  the  public  Legal  Services  Corporation.  That  is  the  reason 
we  decided  to  count  them  both  equally,  because  they  both  basically 
performed  similar  types  of  work,  the  exception  being  the  class  ac- 
tions. 

Mr.  Scott.  It  is  your  experience  that  a  person  needing  represen- 
tation in  a  complex  jury  trial  can  get  representation  from  the  pri- 
vate sector  on  a  pro  Dono  basis  as  tney  can  with  a  properly  funded 
legal  aid  program? 

Ms.  Tucker.  We  found  that.  We  spent  a  great  deal  of  time  on 
that,  and  you  have  a  lot  of  lawyers  who  are  very  willing  to  do  that. 
In  Missouri,  for  example,  in  order  to  practice  in  front  of  the  Federal 
courts  in  Missouri,  you  have  to  take  a  pro  bono  case. 

Oftentimes  those  are  the  people's  most  time-intensive  cases.  It  is 
a  requirement  for  the  Eastern  District  of  Missouri  to  practice  in 
front  of  the  Eastern  District  of  Missouri.  You  do  oftentimes,  I  was 
talking  to  someone  who  literally  spent  120  hours  in  the  last  3 
months  which,  as  a  lawyer,  is  a  lot  of  time  just  on  his  pro  bono 
case. 

Mr.  Scott.  And  that  is  right.  And  they  will  be  willing  to  do  it 
again? 

Ms.  Tucker,  They  have  to.  It  is  mandatory  to  practice  before  the 
Federal  bar  in  Missouri. 

Mr.  Scott,  And  you  have  a  reservoir  of  pro  bono  attorneys  who 
are  qualified  to  take  the  cases  on  an  ongoing  basis  without  pay  in- 
cluding absorbing  most  of  the  costs? 

Ms.  Tucker.  They  are  forced  to  in  Missouri  in  order  to  practice 
in  front  of  the  Eastern  District. 

The  other  thing  that  is  interesting  is  that  they  are  willing,  they 
are  able,  and  it  does  happen.  Oftentimes  these  lawyers  are  better 
lawyers  than  the  lawyers  thev  would  get  through  legal  services. 
You  actually  get  oftentimes  a  lawyer  who  really  knows  the  area  of 
the  law  much  more  in  depth  than — a  lot  of  the  legal  services  law- 
yers are  young  lawyers  directly  out  of  law  school.  Maybe  you  get 
the  lawyer  you  get.  You  oftentimes  do  not  get  someone  with  exper- 
tise in  an  area  that  you  need  help  in,  and  oftentimes  the  private 
bar  is  better 

Mr.  Scott,  In  the  private  sector  you  find  experts  in  Social  Secu- 
rity and  property  problems  and 

Ms.  Tucker.  There  are  a  lot  of  experts.  In  our  legal  referral  net- 
work we  definitely  do.  We  do  not  put  the  case  together  with  the 
lawyer  unless  the  lawyer  is  an  expert  in  that  area. 

Mr.  Scott,  Mr.  Londen,  do  you  want  to  comment  on  that? 

Mr.  Londen.  Ms.  Tucker  says  that  her  organization  has  500  law- 
yers. I  am  the  vice  chair  of  a  policy  board  of  the  San  Francisco  Bar 
Association.  Our  pro  bono  association  has  3,000  participating  law- 
yers last  year.  It  is  not  enough. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Mr.  Scott.  Could  I  ask  a  foTlowup  question  on  that  very  briefly? 

Mr.  Gekas.  I  will  do  it  on  my  time,  and  I  yield  to  you. 
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Mr.  Scott.  Could  you  comment  on  the  level  of  expertise  of  those 
3,000  lawyers  on  issues,  complex  issues  that  people  who  are  poor 
run  into? 

Mr.  LoNDEN.  Our  program  does  not  handle,  because  of  the  com- 
petency issue,  section  8  housing  and  certain  public  benefits  mat- 
ters. A  legal  aid  lawyer  can  handle  in  an  hour  or  two,  something 
that  one  of  the  young  associates  in  my  firm  would  take  days  to  fig- 
ure out.  The  cost  per  case  of  a  case  in  which  I  am  involved,  my 
market  rate  is  very  high.  I  do  not  think  the  $75  example  counts 
the  value  of  my  time.  But  if  it  does,  it  is  less  efficient  than  the  aid 
lawyers. 

Mr.  Gekas.  I  refuse  to  believe  that  a  young  Legal  Services  Cor- 
poration lawyer  coming  into  the  legal  services  field  is  more  expert 
in  being  able  to  approach  some  of  the  problems  to  which  Mr. 
Londen  refers.  I  take  pride  in  knowing  that  the  members  of  the 
bar,  just  like  others  who  enter  the  field,  soon  become  experts,  as 
you  want,  in  a  variety  of  fields.  But  to  categorize  the  legal  services 
as  being  able  to  do  something  in  an  hour  that  somebody  in  my  law 
firm  could  not  do  in  three,  it  is  almost  insulting;  but  that  is  just 
me. 

Mr.  Londen.  If  I  could  address  that,  these  are  20-year  special- 
ists. There  are  very  few  young  legal  services  lawyers  because  there 
are  very  few  positions  being  created.  Young  lawyers  do  take  longer, 
but  the  people  in  the  legal  aid  have  been  working  for  a  number  of 
years. 

Mr.  Gekas.  The  older  ones,  like  I  am  in  my  law  firm,  know  more 
than  some  of  the  incoming  lawyers  as  in  any  other  law  firm  or 
legal  services.  Is  that  not  true? 

Mr.  Londen.  It  is  true,  Mr.  Chairman,  but  not  in  section  8  hous- 
ing. Experienced  lawyers  know  what  they  have  been  doing. 

Mr.  Gekas.  Mr.  Boehm,  I  would  like  you  to  answer,  if  you  could, 
about  whether  or  not  Mr.  Londen's  contention  that  Santa  Clara's 
entity  is  totally  divorced  from  the  original  entity — that  they  do  not 
share  space,  do  not  share  pencils  or  do  not  talk  to  each  other.  That 
is  what  Mr.  Londen  was  practically  implying.  Is  that  your  informa- 
tion as  to  Santa  Clara? 

Mr.  Boehm.  Well,  the  piece  of  information  that  was  intriguing  to 
me  is  that  they  pay  rent  at  the  regular  commercial  rates  in  the 
same  place.  The  danger  I  see  in  allowing,  and  under  the  current 
rules  they  can  share  staff,  they  can  share  resources,  they  can  share 
all  sorts  of  things.  There  is  no  bright  line  test  what  they  cannot 
share. 

So  for  the  Congress  and  the  public  here  you  have  two  groups  op- 
erating out  of  the  same  building  as  they  do  in  Philadelphia.  How 
do  you  know  who  is  doing  what  with  what?  You  do  not  have  access 
to  the  case  files.  The  history  of  legal  services  is  the  history  of 
games  being  played  with  Federal  money  and  private  money. 

So  from  a  public  standpoint  we  do  not  know.  But  it  sure  looks 
like  the  same  set  of  folks  playing  games  with  money. 

Mr.  Gekas.  Is  that  not  what  Professor  Rounds  was  discussing  in 
his  testimony  as  to  the  money  convergence  of  entities  in  your  area? 

Mr.  Rounds.  That  is  correct.  The  Massachusetts  Legal  Assist- 
ance Corporation  seems  to  be  coordinating  all  of  this.  The  players 
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are  the  same,  so  there  is  no  reason  to  believe  that  it  is  not  business 
as  usual.  Money  is  fungible,  and  it  is  very,  very  difficult  to  trace. 

Mr.  Gekas.  Does  anyone  see  the  irony  that  I  see  in  this?  Mr. 
Londen  should  be  supporting  my  legislation,  which  clears  the  air 
on  all  of  this — even  though  it  abolishes  the  Washington  based 
Legal  Services  Corporation,  utilizes  block  grants  and  permits  non- 
Federal  funds  to  be  used  for  any  purpose  at  the  discretion  of  the 
local  entity? 

You  should  be  supporting  my  legislation,  Mr.  Londen.  It  would 
solve  a  myriad  of  the  problems  to  which  you  are  referring^the  lefl 
end  runs  and  right  end  rims  that  have  to  be  executed  by  these  or- 
ganizations to  be  in  compliance  with  the  Washington  based  cor- 
poration which  issues  regulations  that  no  one  can  understand.  But 
that  is  another  story;  you  can  talk  to  me  privately. 

Mr.  Londen.  I  would  be  happy  to  discuss — the  last  part  is  very 
good. 

Mr.  Gekas.  Oh,  yes,  certainly. 

Mr.  Londen.  But  the  block  grant  program  sacrifices  institutions 
that  are  important  to  our  communities. 

Mr.  Gekas.  Like  the  Legal  Services  Corporation's  Washington- 
based  board  that  issues  these  edicts  that  anyone  can  interpret  any 
way  one  wants. 

Mr.  Londen.  What  I  have  in  mind  are  legal  aid  programs  that 
attract  lawyers  that  work  at  below-market  pay  for  the  length  of 
their  careers,  20  years  at  a  salary  that  is  about  a  tenth  of  what 
I  make  and  that  do  that  because  there  is  going  to  be  a  program 
the  year  after  that  and  the  year  after  that. 

Mr.  Gekas.  What  makes  you  feel  that  the  passage  of  my  bill,  if 
you  followed  it  at  all,  would  prevent  a  local  entity  from  receiving 
100  percent  of  all  the  Federal  funds  that  they  ever  received?  Are 
you  saying  to  me  that  you  would  support  my  bill  100  percent  if  you 
knew  that  all  the  dollars  that  heretofore  have  been  coming  from 
the  Federal  Treasury  would  be  supplanted  by  X,  Y,  and  Z  on  the 
local  level?  Is  it  a  matter  of  money  with  you? 

Mr.  Londen.  Mr.  Chairman,  it  is  more  than  money.  It  is  how 
best  to  serve  people. 

Mr.  Gekas.  If  I  could  prove  to  you  that  elimination  of  the  Legal 
Services  Corporation,  by  giving  you  the  same  amount  of  money  to 
deal  with  the  poor  and  privatizing  so  that  cases  involving  a  poor 
individual  are  given  more  priority  than  a  class  action  or  redistrict- 
ing  or  100  other  things  that  we  have  seen  that  have  been  abused, 
you  would  be  supporting  my  bill. 

My  time  has  expired.  The  time  for  the  first  panel  has  expired. 
We  will  proceed  to  the  second  panel.  I  would  be  interested  in  fur- 
ther discussion  with  Mr.  Londen  on  this. 

Mr.  Londen.  I  would  be  happy  to  do  so,  and  I  thank  the  chair- 
man. 

Mr.  Gekas.  The  next  panel  is  composed  of  Chris  Searer,  a  lawyer 
in  private  practice  in  Spring  Lake,  MI.  She  worked  for  3  years  at 
the  Migrant  Legal  Assistance  Project,  Inc.,  a  legal  services  grantee 
located  in  Grand  Rapids,  MI. 

Robert  Adams  is  executive  director  of  Legal  Services  of  the 
Fourth  Judicial  District  of  South  Carolina  where  he  has  worked  as 
a  consultant  to  that  office,  a  grantee  of  the  Legal  Services  Corpora- 
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tion.  Mr.  Adams  is  a  financial  planner  who  was  asked  several  years 
ago  to  detect  fraud  in  that  legal  aid  office  of  South  Carolina  which 
was  faltering  due  to  financial  mismanagement,  Mr.  Adams  accept- 
ed our  invitation  to  testify  before  the  subcommittee  and  has  been 
kind  enough  to  return  to  testify  on  how  things  have  transpired 
since  his  testimony  here  last  year. 

John  D.  Robb  is  a  lawyer  in  private  practice  in  Albuquerque, 
NM.  Prior  to  his  private  law  practice,  Mr.  Robb  was  the  director 
of  the  National  Legal  Aid  and  Defender  Association  and  chairman 
of  the  American  Bar  Association's  Committee  on  Legal  Aid  and  In- 
digent Defendants. 

Sally  Colaco  is  a  lawyer  in  private  practice  in  Kansas  City,  MO. 
Prior  to  her  current  practice,  Ms.  Colaco  was  counsel  to  the  hous- 
ing authority  of  Kansas  City  where,  among  other  things,  she  en- 
gaged and  managed  outside  counsel.  Prior  to  these  two  positions, 
Ms.  Colaco  was  a  senior  attorney  with  the  Resolution  Trust  Cor- 
poration and  lawyer  with  Legal  Aid  of  Western  Missouri,  a  grantee 
of  the  Legal  Services  Corporation. 

Pursuant  to  custom,  we  will  begin  the  testimony  with  the  first 
person  introduced,  Ms.  Searer. 

STATEMENTS  OF  CHRIS  T.  SEARER,  ESQ.,  SPRING  LAKE,  MI 

Ms.  Searer.  Mr.  Chairman,  I  am  honored  to  be  here  in  Washing- 
ton, DC.  I  am  from  western  Michigan,  so  it  has  always  been  excit- 
ing to  come  to  Washington.  I  would  like  to  thank  the  committee  for 
allowing  me  to  speak. 

My  name  is  Chris  Searer.  I  am  a  solo  practitioner  and  victims 
rights  advocate  from  western  Michigan.  I  have  been  practicing  law 
for  5  years  in  a  variety  of  different  capacities,  including  pro  bono 
work  tor  migrant  farmworkers  in  my  own  solo  practice. 

My  first  salaried  position  after  graduating  from  law  school  was 
at  Migrant  Legal  Assistance  Project,  Inc.,  hereinafter  referred  to  as 
MMLAP.  The  office  was  located  in  Grand  Rapids,  MI.  The  execu- 
tive director's  name  is  Gary  Gershon.  I  worked  at  MMLAP  for  3 
years  and  finally  had  to  resign  due  to  some  of  the  reasons  stated 
herein. 

While  employed  at  MMLAP,  I  was  struck  by  the  lack  of  conserva- 
tion of  resources  derived  from  LSC  on  the  part  of  the  executive  di- 
rector and  then  rubber-stamped  by  his  inactive  board  of  directors. 
A  nonexhaustive  list  follows: 

Failure  to  hire  bilingual  staff  attorneys,  citing  lack  of  qualified 
Hispanic  attorneys  and/or  qualified  Anglo  bilingual  attorneys;  pur- 
chasing computer  equipment  in  great  number  and  then  failing  to 
train  the  staff  how  to  use  it;  concentrating  all  the  resources  on  ill- 
conceived  class  action  litigations  which  could  best  be  used  for  serv- 
ing as  many  clients  as  possible;  management  that  does  not  foster 
teamwork  nor  organizational  systems  that  resulted  in  the  efficient 
delivery  of  legal  services. 

The  executive  director  did  not  speak  Spanish  at  this  program. 
The  executive  director  discriminated  on  the  basis  of  sex,  race,  and 
national  origin.  Some  staff  members  have  filed  complaints  with 
Michigan  Civil  Rights.  The  most  recently  laid-off  support  staff 
members  have  been  the  only  Spanish-speaking  people  in  the  entire 
office. 
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As  a  new  staff  attorney,  I  was  pressured  to  manufacture  Federal 
impact  litigation  against  agricultural  employers,  sometimes  over  as 
little  as  $40  per  client.  When  I  refused  to  be  a  party  to  what  I  be- 
lieved to  be  unethical  practices  and  ill-conceived  policy,  I  was  rel- 
egated to  handling  solely  service  cases;  i.e.:  social  services,  landlord 
tenant  disability,  et  cetera.  My  suggestions  advocating  some  sort  of 
alternative  dispute  resolution  procedures  were  scoffed  at  in  lieu  of 
the  attitude:  "If  it  moves,  sue  it." 

I  was  also  pressured  and  penalized  for  not  imposing  a  far  left  po- 
litical philosophy  upon  my  clients'  immediate  legal  needs  by  con- 
vincing them  to  become  parties  to  class  actions  which  were  con- 
trary to  their  best  interests.  I  discussed  cases  of  malpractice  that 
could  have  been  avoided  with  a  little  diligence  and  common  sense. 

Further,  I  always  advised  against  the  use  of  our  LSC  funds  to 
represent  illegal  aliens.  Notwithstanding,  the  executive  director 
was  constantly  trying  to  figure  out  manipulations  of  funds  and 
timekeeping  procedures  to  effectuate  his  purpose.  This  is  an  ongo- 
ing waste  of  time  and  energy,  not  to  mention  taxpayer  dollars.  This 
undercuts  the  services  to  eligible  clients. 

While  working  at  MMLAP,  I  observed  another  staff  attorney  en- 
gaged in  outside  practice  of  law  contrary  to  LSC  regulations.  I  re- 
ported to  management  immediately,  and  the  culprit  admitted  his 
wrongdoing  but  was  allowed  to  remain  with  the  program.  Manage- 
ment told  me  that  the  culprit  would  be  fired  immediately.  This  did 
not  occur.  This  is  unethical  and  unacceptable. 

Around  the  time  of  the  last  Presidential  election,  the  executive 
director  would  wear  Clinton/Gore  shirts  and  query  the  staff  mem- 
bers on  how  they  would  be  voting.  The  staff  members  who  replied 
Democratic  received  better  case  assignments  than  those  who  were 
more  conservative  or  who,  Grod  forbid,  owned  a  firearm.  This  is  un- 
American. 

The  executive  director  has  failed  to  achieve  significant  private 
funding  due  to  his  neglectful,  alarmist,  blaming  and  unethical 
means  of  going  about  it.  For  example,  I  represent  a  family  of  mi- 
grant farmworkers  whose  two  children  were  kidnapped  in  Benton 
Harbor,  MI,  and  found  10  days  later  in  New  Orleans  with  their 
captor,  pro  bono.  The  perpetrator  pedophile  was  found  guilty  and 
is  awaiting  sentencing.  The  case  received  plenty  of  national  atten- 
tion, the  "Oprah  Show,"  "America's  Most  Wanted,"  et  cetera,  "Date- 
line." The  point  of  my  narrative  is  that  this  executive  director  sent 
out  a  fundraising  letter  for  MMLAP  indicating  that  this  family 
were  clients  of  MMLAP.  This  was  patently  untrue  and  printed 
without  the  permission  of  the  family.  It  constitutes  an 
appropriational  invasion  of  their  privacy  rights. 

Apparently,  Mr.  Gershon  will  always  try  to  make  his  program 
look  good  at  the  expense  of  others,  and  here  it  is  on  the  back  of 
my  clients'  tragedy. 

The  executive  director  acted  like  an  alarmist  when  it  came  time 
to  raise  funds.  He  appeared  in  the  Grand  Rapids  Press  indicating 
that  he  was  going  to  lay  himself  off  due  to  LSC  funding  cuts  initi- 
ated by  certain  PAC  organizations.  He  never  laid  himself  off,  but 
two  of  the  best  employees  of  the  program  either  resigned  or  were 
laid  off. 
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Mr,  Gershon  insisted  on  hiring  consultants  to  look  into  the  fea- 
sibiHty  of  raising  funds,  which  he  did  at  great  cost  to  the  program. 
Too  little  too  late. 

For  the  record,  Mr.  Gershon  filed  a  class  action  lawsuit  against 
the  Farmers  Home  Administration  and  a  private  defendant.  The 
suit  involves  the  failure  of  Farmers  Home  to  acquire  waivers  from 
their  agricultural  borrowers  in  order  that  the  borrower  may  charge 
rent  to  their  migrant  farmworkers.  All  the  money  for  the  program 
has  been  poured  into  this  ill-conceived  class  action.  Twenty 

Mr.  Gekas.  The  time  of  the  lady  has  expired.  The  written  state- 
ment will  be  included  for  the  record,  and  we  hope  that  she  will  con- 
tinue to  expound  when  the  round  of  questioning  begins. 

[The  prepared  statement  of  Ms.  Searer  follows:] 

Prepared  Statement  of  Chris  T.  Searer,  Esq.,  Spring  Lake,  MI 

My  name  is  Chris  T.  Searer.  I  am  a  solo  practitioner  and  Victims  Rights  Advocate  from 
Western  Michigan.  I  have  been  practicing  law  for  five  years  in  a  variety  of  different  capacities. 

My  first  salaried  position  after  graduating  from  law  school  was  at  Migrant  Legal 
Assistance  Project,  Inc.  (hereinafter  referred  to  as  MMLAP).  The  office  was  located  in  Grand 
Rapids,  Michigan.  The  Executive  Director's  name  is  Gary  Gershon.  I  worked  at  MMLAP  for 
three  years  and  finally  had  to  resign  due  to  some  of  the  reasons  stated  herein. 

While  employed  at  MMLAP,  I  was  struck  by  the  lack  of  conservation  of  resources 
derived  from  LSC  on  the  part  of  the  Executive  Director  and  rubber  stamped  by  his  inactive  Board 
of  Directors.  A  non-exhaustive  list  follows: 

1 .  Failure  to  hire  bilingual  staff  attorneys,  citing  lack  of  qualified  Hispanic  attorneys  and/or 
qualified  Anglo  bilingual  attorneys. 

2.  Purchasing  computer  equipment  in  great  number  and  then  failing  to  train  the  staff  how  to  use 
it. 

3.  Concentrating  all  the  resources  on  ill-conceived  class  action  litigations  which  could  best  be 
used  for  serving  as  many  clients  as  possible. 

4.  Management  that  does  not  foster  teamwork  or  organizational  systems  that  result  in  the 
efficient  delivery  of  legal  services. 

5.  Executive  Director  does  not  speak  Spanish. 

6.  Executive  Director  discriminates  on  the  basis  of  sex,  race  and  national  origin.  Some  staff 
members  have  filed  complaints  with  MI  Civil  Rights.  Most  recently  laid-off  support  staff 
member  has  been  only  Spanish-speaking  person  in  the  entire  office. 

As  a  new  staff  attorney,  I  was  pressured  to  manufacture  Federal  "Impact "  litigation 
against  agricultural  employers,  sometimes  over  as  little  as  $40  per  client.  When  I  refused  to  be  a 
party  to  what  I  believed  to  be  unethical  practices  and  ill-conceived  policy.  I  was  relegated  to 
handling  solely  "service"  cases,  i.e.,  social  services,  landlord/tenant,  disability,  etc.  My 
suggestions  advocating  some  sort  of  alternative  dispute  resolution  procedures  were  scoffed  at  in 
lieu  of  the  attimde,  "IF  IT  MOVES.  SUE  IT." 

I  was  also  pressured  and  penalized  for  not  imposing  a  far  left  political  philosophy  upon 
my  clients'  immediate  legal  needs  by  convincing  them  to  become  parties  to  class  actions  which 
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would  be  contrary  to  their  best  interests.  I  was  aware  of  cases  of  malpractice  that  could  have 
been  avoided  with  a  little  diligence  and  common  sense. 

Further,  I  was  always  advised  against  the  use  of  our  LSC  funds  to  represent  illegal  aliens. 
Notwithstanding,  the  Executive  Director  was  constantly  trying  to  figure  out  manipulations  of 
funds  and  timekeeping  procedures  to  effectuate  his  purpose.  THIS  IS  AN  ONGOING  WASTE 
OF  TIME  AND  ENERGY,  NOT  TO  MENTION  TAXPAYER  DOLLARS.  This  undercuts  the 
services  to  eligible  clients. 

While  working  at  MMLAP,  I  observed  other  staff  attorneys  engaged  in  the  "outside 
practice  of  law"  contrary  to  LSC  regulations.  I  reported  to  management  immediately  and  the 
culprit  admitted  his  wrongdoing,  but  was  allowed  to  remain  with  the  program.  Management  told: 
me  that  the  culprit  would  be  fired  immediately.  This  did  not  occur.  THIS  IS  UNETHICAL 
AND  UNACCEPTABLE. 

Around  the  time  of  the  last  Presidential  election,  the  Executive  Director  would  wear 
Clinton/Gore  shirts  and  query  the  staff  members  on  how  they  would  be  voting.  The  staff 
members  who  replied  "Democratic"  received  better  case  assignments  than  those  who  were  more 
conservative,  or  GOD  FORBID,  owned  a  firearm  ...  THIS  IS  UN-AMERICAN! 

The  Executive  Director  has  failed  to  achieve  significant  private  fiinding  due  to  his 
alarmist,  blaming  and  unethical  means  of  going  about  it.  For  example,  I  represent  a  family  of 
migrant  farm  workers  whose  two  children  were  kidnaped  from  Benton  Harbor,  Michigan,  and 
found  10  days  later  in  New  Orleans  with  their  captor.  The  perpetrator/pedophile  was  found 
guilty  and  is  awaiting  sentencing.  The  case  received  plenty  of  national  attention,  i.e..  The  Oprah 
Winfrey  Show  and  America's  Most  Wanted.  The  point  of  my  narrative  is  that  this  Executive 
Director  sent  out  a  fundraising  letter  for  MMLAP  and  indicated  that  this  family  were  clients  of 
MMLAP's.  THIS  WAS  PATENTLY  UNTRUE  AND  PRINTED  WITHOUT  THE 
PERMISSION  OF  THE  FAMILY.  TT  CONSTITUTES  AN  APPROPRIATIONAL  INVASION 
OF  THEIR  PRIVACY  RIGHTS.  Mr.  Gershon  will  always  try  to  make  his  program  look  good  at 
the  expense  of  others. 

The  Executive  Director  acted  like  an  alarmist  when  it  came  time  to  raise  funds.  He 
appeared  in  the  Grand  Rapids  Press  indicating  that  he  was  going  to  lay  himself  off  due  to  LSC 
funding  cuts  initiated  by  certain  PAC  organizations.  He  never  laid  himself  off,  but  two  of  the 
best  employees  of  the  program  either  resigned  or  were  laid  off.  If  Mr.  Gershon  insists  on  hiring 
consultants  to  look  into  the  feasibility  of  raising  funds,  which  he  did  at  great  cost,  he  will  never 
raise  any  money  for  the  program.  TOO  LITTLE  TOO  LATE. 

For  the  record,  Mr.  Gershon  filed  a  class  action  lawsuit  against  the  Farmers  Home 
Administration  and  a  private  defendant.  The  suit  involves  the  failure  of  Farmers  Home  to 
acquire  waivers  from  their  agricultural  borrowers  in  order  that  the  borrower  may  charge  rent  to 
their  migrant  farm  workers.  All  the  money  for  the  program  has  been  poured  into  this  ill- 
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conceived  class  action.  Twenty-thousand  pages  of  administrative  record  and  untold  attorneys' 
fees  and  taxpayer  dollars  later,  the  federal  judge  found  that  there  is  no  prudential  remedy  for  the 
relief  Mr.  Gershon  has  sought.  THIS  LAWSUIT  HAS  HAD  THE  EFFECT  OF  SCARING 
FARMERS  INTO  NOT  BUILDING  FARM  LABOR  HOUSING  IN  MICHIGAN  RESULTING 
IN  A  TREMENDOUS  HOUSING  SHORTAGE  FOR  THE  CLIENTS  THIS  PROGRAM  IS 
SUPPOSED  TO  BE  SERVING. 

I  shudder  to  think  how  much  money  has  been  wasted  on  this  single  case,  when  it  could 
have  been  handled  much  cheaper  and  with  a  mutually  satisfactory  result. 
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Law  Officxof 

Gregory  G.  Jusns 


June  14,  1995 


Manuel  F.  Gonzales 

Office  of  Migrant  Services 

Michigan  DeparUnent  of  Social  Services 

P.O.  Box  30037 

Lansing,  Michigan  48909 

Re:   Michigan  Migrant  Legal 

Assistance  Project   (MHLAP) 

Dear  Mr.  Gonzales: 

Following  receipt  of  your  letter  dated  June  8,  1995,  I  had  an 
opportunity  to  review  your  allegations  with  Gary  Gershon  and  Philip 
Riley. 

While  you  have  elected  to  not  disclose  the  source(8)  of  your 
allegations,  I  have  concluded  that  they  are  unsupported  by  fact. 
My  investigation,  together  with  many  years  of  experience  as  a 
member  and  officer  of  the  MMLAP  Board  of  Directors,  reflect 
continuous  efforts  to  recruit  and  retain  Hispanic  and  bilingual 
staff  and  Board  Members. 

Recruitment  efforts  have  been  hamoered  by  l)  the  availability 
of  gualxfied  candxaates,  2)  competitxcn  tor  gualiiied  candidates 
from  government  and  the  private  sector,  and  Xi  unwarranted 
allegations  of  bi^as  and/or  racism. 

During  these  troubled  times,  when  MMLAP  and  the  Legal  Services 
Corporation  is  under  political  attack  on  several  fronts,  it  strikes 
me  that  our  mission  would  be  greatly  benefitted  by  all  concerned 
parties  pulling  together.  This  fighting  among  ourselves  can  only 
serve  the  purposes  of  our  opponents. 

If  you  would  like  to  discuss  this  matter  further,  please  do 
not  hesitate  to  give  me  a  call. 


Sincerely  Yours, 


Gregory  G 
GGJ/sbm 

xc:   Gary  Gershon 
Philip  Riley 
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STATE  OF  MICHIGAN 


JOHN  ENGLER,  Govwnor 

DEPARTMENT  OF  SOCIAL  SERVICES 

5  South  Grand  Avenue.  P.O.  Box  30037.  Lansing.  Mictiigan  48909 
OEMLO  K  HRXEfl.  Olraelar 


June  8,  1995 

Gary  Gerehon,  Executive  Director 
Mdiigan  Migrant  Legal  Assistance  Program 
49  Monroe  Center,  N.W.,  3A 
Grand  Rapids,  MI      49503-2933 


Dear  Gary: 

This  is  to  take  issue  witii  you  on  your  staflRng  hiring  jractices  and  appointments  to  your  Board 
of  Directors. 

I  would  appreciate  an  explanation  of  why  a  nai-Hispanic  was  hired  for  the  IRCA  Anti- 
Discrimination  Project  recently  vacated  by  Ms.  Ali  Vasquez,  and  the  appointment  of  a  non- 
Hispanic  to  your  Board  of  Directors  for  the  position  recently  vacated  by  \fr.  Eduardo  Velasquez, 
the  only  I-Cspanic  attraney  you  had  on  the  Board.  I  realize  that  appointments  to  the  Board  are 
the  responsibility  of  the  Board  itself  however,  I  am  aware  that  they  rely  on  your 
recommendations  fen*  those  appointments. 

I  would  like  to  remind  you  that  over  90  percent  of  your  client  base  is  Mexican-American,  and 
your  hiring  and  Board  appointment  (xactices  do  not  reflect  this.  I  appreciate  your  immediate 
attenticKi  to  this  matter.  As  always,  I  am  available  to  help  you  correct  this  injustice.  Thank  you, 
and  I  look  forward  to  your  reply. 


cc  Gregory  Justis.  MMLAP  President 
Committee  on  Spanish  Speaking  Affairs 


MFG/md 
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323  Pine  KnoU  Drive,  ApL   3A  *  Battle  Creek,  MI  49017-7732  *  (61L. 
June   17,    1995 


Mr.   Gary  Gershon 

Michigan   Migrant  Legal  Assistance  Project 

49  Monroe  Center,  N.W. 

Suite  3A 

Grand  Rapids,  MI  49503-2933 


Dear  Mr.  Gershon: 

This  letter  is  intended  to  assist  you,  the  MMLAP  staff  and  the  Board  of  Directors 
to  improve  the  work  environment  and  MMLAP's  ability  to  deliver  legal  services 
to  the  indigent  migrant  farm  worker  community.  MMLAP  will  be  a  better  and 
more  efficient  organization  by  improving  the  work  environment.  It  is  my  belief 
that  the  following  comments  are  fair  and  true. 

In  August  1994,  I  joined  a  staff  demoralized  by  management's  inability  to  remedy 
persistent  problems.  Nine  months  later,  I  left  MMLAP  for  professional  reasons  and 
because  I  was  extremely  discontent  with  management.  Itemized  are  the  reasons 
why  I  believe  office  morale  continues  to  falter.  After  years  of  neglect  and 
management's  unwillingness  to  recognize  staff  contributions  and  talents,  these 
issues  need  to  be  addressed.  It  is  my  hope  that  you,  the  staff  and  the  board 
will  use  these  comments  as  a  springboard  toward  a  better  MMLAP  organization. 

Vision  and  Leadership: 

MMLAP  suffers  from  a  lack  of  leadership  and  vision  on  the  part  of  management. 
Despite  the  lack  of  leadership,  the  staff  is  able  to  do  an  excellent  job.  However, 
management's   unresponsiveness   often    becomes   an   obstacle   to   staff   leadership. 
Staff's  attempts   to   develop   a  true   vision   of   program   goals   and   objectives   are 
overlodked.  Staff's  initiatives,  ideas,  and  suggestions  are  ignored  or 
discouraged. 

Management  continuously  proves  that  it  is  unable  or  unwilling  to  take  decisive 
action  to  answer  the  staff's  call  for  leadership.  For  example,  staff  requests  to 
re-initiate  long  range  strategic  planning  go  unanswered.  The  staff  continues  to 
call  for  the  opportunity  to  plan  MMLAP's  future  and  improve  MMLAP's  delivery 
of  legal  services.  Management  demonstrates  that  it  fails  to  see  the  overwhelming 
need  for  strategic  planning.  I  submit  that  tensions,  discontent  and  resentment 
would  significantly  lessen  if  management  would  be  more  responsive  to  the  need 
for  leadership. 


Staff  Recognition: 

MMLAP  is  fortunate  to  have  a  talented  staff  with  a  terrific  degree  of  potential. 
However,  management  fails  to  recognize  the  individuals  that  make  up  the  MMLAP 
organization.  Several  staff  members  are  subject  to  personal  attacks, micro — 
management  and  even  marginalization.  Management  does  not  foster  teamwork  or 
organizational  systems  that  result  in  the  efficient  delivery  of  legal  services. 
More  specifically,  management  refuses  to  recognize  the  critical  role  of  support 
staff  and   para- professionals.      This  endemic   problem   is   illustrated   by 
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management's  antagonistic  attitude  toward  the  firm's  reliance  clerical  staff. 
Management  should  recognize  the  support  staff 's  contributions  and  consider  staff 
recommendations  seriously. 

For  example,  support  staff  suggestions  on  developing  office  procedure  are 
ignored  and  discouraged.  Office  procedures  are  almost  non-existent.  The- problem 
persists  as  a  continuous  obstacle  to  enhance  efficiency.  For  example,  the  support 
staff  and  attorneys  saw  a  need  to  improve  computer  technology,  training  and 
networking.  Management  ignored  staff  recommendations  and  instead  took  unilateral 
actions  that  may  or  may  not  serve  the  staff's  needs.  These  types  of  issues  have 
a  direct  impact  on  the  staff  and  the  program.  Staff  suggestions  are  crucial  to 
ensL-re  success. 


Bias  and  Marginalization: 

Along  with  the  lack  of  staff  recognition,  management  plays  favorites  and  displays 
bias  against  certain  staff.  In  my  view,  management  bias  may  range  from  minor 
personal  differences  to  bias  that  may  give  rise  employment  discrimination  issues. 
For  example,  there  are  documented  instances  when  staff  persons  felt  marginalized 
from  meaningful  job  participation,  training  or  professional  development. 
Management  is  strongly  encouraged  to  evaluate  its  treatment  of  individual  staff 
members  and  review  MMLAP's  and  MMLAP-NOLSW  non-discrimination  policies. 
Finally  it  is  my  view,  that  management  customarily  allows  discontentment  and 
interpersonal  conflicts  to  escalate.  Definitive  action  should  be  taken  to  encourage 
the  resolution  of  interpersonal  conflicts. 


Communication: 

Communication  is  a  very  important  issue  for  MMLAP  which  can  only  be  generally 
summarized  here.  Management  does  not  clearly  communicate  its  goals  and 
expectations  to  the  staff.  Staff  recommendations  are  ignored  without  any 
indication  why  their  ideas  were  rejected. 

I  personally  exepereinced  communication  problems  with  management.  Management 
should  deal  directly  with  staff  and  clearly  explain  expectations  and  job 
requirements.  Communication  of  staff  problems  and  critcisms  should  be  handled 
in  a  constructive  manner. 


Board's  Duty  to  Oversee  Management: 

While  the  staff  is  subject  to  job  evaluations,  the  board  overseeing  of  management 
is  remiss.  After  union  contract  negotiations  were  concluded,  the  board  awarded 
Management  a  raise.  The  board  did  not  interview  the  staff,  clients  or  community 
service  providers  or  conduct  any  evaluation  of  management's  work.  In  my  view, 
the   board  should   be  more  proactive  in  its  duty   to  oversee  management. 
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Most  of  the  above  factors  are  based  on  personal  observation  as  well  as  second 
hand  information  provided  by  other  staff.  I  suggest  an  objective  review  of  these 
factors  by  the  entire  staff  with  management  and  board  participation.    In  my  view, 

MMLAP  potential  remains  untapped  primarily  because  it  has  been  paralysed  by 
discontent  and  resentment.  I  wish  MMLAP  success  and  hope  these  comments 
assist  the  organization  to  address  the  above  problems. 


Sincerely, 


cc:   MMLAP  Board  of  Directors 

MMLAP  National  Organization  of  Legal  Services  Workers 


117 


MICHIGAN  MIGRANT 

LEGAL  ASSISTANCE  PROJECT.  INC. 


4*  MONROe  CeNTER.  N.W.  SUITE  lA 
aiUN0RAn0S.Mi< 
TEL  (•104S44aS$ 
MX  (■1t)4M-nB2 


20.  1995 


Chris  T  Searer,  Esq. 
15796  Margaret  Street 
Spring  Lake,  MI   49456 


Dear  Chris: 

As  you  probably  know,  legal  services  is  in  the  most  serious 
Jeopardy  it  has  ever  faced.  Farmworker  legal  services  are 
particularly  at  risk.   Therefore,  we  ask  for  your  help. 

It  must  seem  like  legal  services  is  always  asking  for  help. 
The  sad  reality  is  that's  largely  true;  except  for  approximately 
5  of  the  last  14  years,  the  program  has  been  under  attack.  The 
assault  has  never  been  more  severe  than  it  is  now. 

MMLAP  exists  to  provide  civil  legal  services  to  the  estimated 
160,000  migrant  and  seasonal  farmworkers  and  dependents  throughout 
Michigan.  I  ask  you  and/or  your  firm  (both  would  be  really 
helpful)  to  consider  a  generous  donation  at  this  time  of  real  need. 

Fundamental  Justice  issues  MMLAP  has  addressed  are  illustrated 
by  the  following: 

many  mlniam  wage  cases; 

•  the  ability  of  farmworkers  to  collect  promised 
bonuses  at  the  end  of  the  harvest; 

•  the  exploitative  practice  of  independent 
contracting  in  farm  work; 

•  unlawful  stops  by  the  U.S.  Border  Patrol  in 
agricultural  areas  based  upon  a  person ' s  color 
or  appearance; 
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•  peonage  ; 

denial  of  public  assistance  benefits  to  U.S. 
citizen  mothers  and  children  based  upon  the 
undocumented  status  of  a  spouse  who,  by 
definition,  was  not  eligible  to  participate  in 
a  work  program; 

•  lack   of   uniformity   in   food   stamps   for 
farmworker  families; 

the  first  case  brought  under  the  Migrant  and 
Seasonal  Agricultural  Workers  Protection  Act 

in  any  of  the  circuit  courts  of  appeal; 

a  farm  labor  housing  program  in  which  the 
Farmers  Home  Administration  had,  for  15+  years, 
"abdicated  its  regulatory  responsibilities"  to 
oversee  the  charging  of  rent  (a  nationwide 
class  action  with  private  counsel  from 
Detroit ) ; 

the  relationship  between  landlord  tenant  law 
and  employment  law  in  employment-related 
housing; 

the  battle  for  field  sanitation  facilities  at 
work  sites,  which  included  a  separation-of- 
powers  case; 

•  violations  of  the  legal  fundamentals  governing 
how  the  migrant  education  system  operates;  and 

the  consequences  of  environmental  hazards 
connected  with  farming,  e.g.,  hazardous 
chemicals. 

Three  "snapshots'"  of  recent  MMLAP  client  services  are  attached. 

This  really  is  a  potential  crisis  —  the  program  could  close 
in  1996.  If  it  does,  access  to  justice  for  impoverished 
farmworkers  will  be  severely  undermined,  if  not  lost. 


yours. 


Ju^ 


A/^ 


Gary  N.  Gershon 


119 


Snapshots  of  MMLAP  Client  Services 

1.   Migrant  Legal  Advocacy  Averts  Rash  of  Unlawful  "Lock-outs". 

Over  a  six-week  period  during  the  apple  harvest  in  three  West 
Michigan  counties,  legal  advocates  at  one  MMLAP  office  successfully 
intervened  in  7  separate  cases  involving  unlawful  termination  of 
utilities  or  imminent  threat  of  unlawful  "lock-out."  The  typical 
case  started  with  a  minor  dispute  between  a  grower  and  his 
farmworkers  over  some  employment  issue  which  escalated  into  the 
farmer's  termination  of  utility  services  to  the  labor  camp  where 
the  farmworkers  lived.  Altogether  these  7  cases  involved  10 
migrant  families  with  a  total  of  over  20  minor  children  who  were 
subjected  to  actual  or  threatened  loss  of  heat,  utilities  or 
existing  shelter. 

Recognizing  that  dysfunctional  communication  and  ignorance  of 
legal  rights  and  responsibilities  are  often  at  the  root  of  such 
disputes,  MMLAP  advocates  were  able  to  negotiate  peaceful 
resolutions  in  all  of  these  cases,  without  involving  overburdened 
civil  courts.  Utilities  which  had  been  shut  off  were  promptly 
reconnected,  leases  were  reinstated,  and  rent  was  abated  where 
appropriate.  In  most  of  these  instances,  the  parties  came  away 
with  a  better  understanding  of  their  respective  rights  and 
responsibilities  under  Michigan  law.  The  farmworkers  regained  not 
only  the  full,  rightful  possession  of  their  premises,  but  a 
heightened  degree  of  dignity  in  knowing  that  they  were  protected 
by  the  same  laws  that  protect  other  Michigan  tenants. 


2.  Farmworker  Crew  Receives  Delinquent  "Minimum  Wages" 

An  18-member  asparagus  harvesting  crew  complained  that  their 
employer  refused  to  pay  them  the  minimum  wage  for  several  weeks 
of  harvesting  in  West  Michigan.  The  crew,  comprised  of  three 
extended  families  of  migrant  farmworkers,  had  worked  as  many  as  12 
hours  per  day;  but  because  of  the  farmer's  payment  of  "piece  rate," 
they  grossed  less  than  the  federally- required  minimum  wage  of  $4.25 
per  hour  for  their  back-wrenching  labor. 

Prompt  intervention  by  legal  advocates  from  MMLAP  assisted  the 
workers  in  filing  complaints  under  the  Fair  Labor  Standards  Act 
with  the  U.  S.  Departnent  of  Labor,  and  negotiating  with  the 
grower.  The  crewmembers  ware  paid  the  back  wages  owed  them  within 
30  days,  in  many  cases  before  they  moved  on  to  other  regions  to 
follow  the  harvest  of  summer  crops. 

3.  assistance  with  Family/ Abducted  Farmworker  Children 

Two  young  migrant  children  were  reported  missing  in  Benton 
Township.  Because  of  MMLAP 's  reputation,  the  news  media  and  other 
migrant  agencies  sought  the  staff's  assistance  in  dealing  with  the 
disappearances.  The  farmworker  community  started  a  bank  account 
for  donations  to  help  the  family  and  housing  was  found  for  them  for 
the  winter.  Fortunately,  the  boys  were  found  (and  their  abductor 
apprehended)  in  New  Orleans  and  reunited  with  their  migrant  family 
which  intends  to  remain  in  Michigan  permanently. 
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Mr.  Gekas.  Before  Mr.  Adams  begins  to  testify,  we  have  heard 
not  just  today  but  in  previous  hearings  of  the  threat  of  intimidation 
or  retribution  to  be  exacted  by  certam  parts  of  the  Legal  Services 
Corporation  against  people  like  Mr.  Adams  or  others  who  testify  or 
who  are  affected  by  any  decisions  made  in  the  field  is  more  than 
anecdotal.  We  want  to  warn  that  any  attempts  of  retribution  of 
people  who  come  forward  or  are  part  of  any  reorganization  or  some- 
how are  involved  in  all  of  this  and  are  trying  to  be  helpful  to  the 
committee.  If  there  is  any  retaliation  of  any  sort,  we  will  deal  with 
it  appropriately. 

With  that,  we  turn  to  Mr.  Adams. 

STATEMENT  OF  ROBERT  E.  ADAMS,  EXECUTIVE  DIRECTOR  OF 
LEGAL  SERVICES,  FOURTH  JUDICIAL  CIRCUIT,  INC. 

Mr.  Adams.  Mr.  Chairman,  members  of  the  committee,  I  appre- 
ciate the  opportunity  to  appear  before  you  this  afternoon  now  in- 
stead of  this  morning.  In  July  1995,  I  appeared  before  your  sub- 
committee to  explain  the  structure  of  our  program  as  an  alter- 
native plan  for  the  delivery  of  legal  services.  At  that  hearing,  I 
stated  that  legal  services  for  indigent  people  need  to  be  provided, 
but  I  did  not  see  the  necessity  for  Legal  Services  Corporation.  I  still 
hold  that  position. 

Since  my  term  as  director,  which  began  January  1,  1995,  the 
only  two  things  the  corporation  has  done  for  our  program  is  issue 
a  cneck  and  direct  us  on  how  to  spend  the  money.  How  can  pajring 
an  organization  millions  of  dollars  to  provide  those  two  services  be 
justified?  Why  not  use  these  funds  to  provide  additional  services  for 
the  indigent  clients? 

According  to  the  corporation,  monitoring  for  compliance  is  their 
stock  and  trade.  I  understand  that  every  program  is  to  be  mon- 
itored every  18  months.  LSC  has  stated  that  they  test,  probe,  talk 
to  the  community,  talk  to  judges,  look  in  our  files  and  do  virtually 
everything  they  can  do  to  ensure  compliance. 

I  disagree  with  these  statements  since  our  program's  last  mon- 
itoring visit  was  August  1993.  If  the  corporation  is  unable  to  mon- 
itor these  programs  on  a  timely  basis  because  of  a  staff  deficiency, 
funding  decreases,  or  any  other  reason,  the  bottom  line  is  they  are 
not  performing  this  part  of  their  job. 

In  May  1996  I  was  notified  that  our  program  was  having  a  capa- 
bility assessment  visit  by  LSC  because  a  bid  was  submitted  for  our 
service  area.  During  the  assessment  our  board  chair,  two  other 
board  members,  my  staff  and  I  were  questioned  on  our  methods  of 
service  delivery.  Letters  we  have  received  from  counsels  on  aging, 
local  NAACP,  probate  judges,  department  of  social  services  and  cli- 
ents demonstrate  our  program  was  meeting  the  needs  of  our 
areas's  eligible  clients. 

After  indicating  that  the  community  perception  for  our  program 
was  positive,  the  interviewers  concentrated  primarily  in  two  areas, 
one,  why  our  percentage  of  housing  cases  was  low,  and  two,  why 
was  our  ratio  of  clients  50  percent  white  and  50  percent  black 
when  our  client  population  was  two-thirds  black?  In  response  to 
the  housing  cases,  we  stated  that  it  was  within  our  program's  pri- 
orities and  we  made  efforts  to  provide  community  awareness.  To 
determine  case  priorities,  our  program  conducts  surveys  to  mail  to 
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previous  clients,  community  service  organizations,  county  attorneys 
and  judiciary.  We  also  conduct  in-house  surveys  during  client  in- 
take. 

In-house  surveys  allows  our  proposed  clients  to  play  a  major  role 
in  identifying  the  priority  legal  needs  of  our  service  area  and  also 
guarantees  us  a  response.  Our  program's  board  of  directors  uses  all 
data  provided  to  determine  the  priority  guidelines  for  our  service 
area.  We  also  stated  that  we  did  not  prioritize  other  cases  over 
housing. 

Our  explanation  for  our  low  housing  caseload  was  we  were  a 
rural  region  we  did  not  have  a  high  volume  of  housing  complexes. 
Even  after  additional  explanations,  we  were  still  asked  why  our 
housing  caseload  was  low.  In  our  response  to  the  ratio  to  clients, 
we  explained  we  did  not  discriminate  against  race,  creed,  sex,  color, 
et  cetera.  Our  service  was  available  to  all  eligible  clients.  After  ad- 
ditional discussion,  we  were  still  asked  why  our  ratio  was  50-50. 

Also,  the  competence  of  our  panel  attorneys  in  poverty  law  was 
questioned.  Judicare  programs  such  as  ours  have  been  accused  of 
not  having  attorneys  who  specialize  in  poverty  law.  I  am  not  an  at- 
torney, but  I  would  like  to  know  where  a  poverty  lawyer  gets  a  pov- 
erty law  degree. 

The  same  CLE  courses  offered  to  staff"  attorneys  are  also  offered 
to  our  panel  attorneys  as  a  source  of  training.  After  stating  in  prior 
discussions  that  our  program  does  not  discriminate  and  also  ex- 
plaining the  many  ways  we  use  to  reach  the  client  community,  we 
were  asked  if  the  makeup  of  the  board  reflected  the  interest  and 
characteristics  of  eligible  clients  in  the  service  area.  My  staff"  and 
I  received  that  question  as  an  insult,  whereas  the  ability  to  rep- 
resent our  service  area  was  based  on  the  color  of  our  skin  and  not 
on  the  content  of  our  character. 

After  our  capability  assessment  interviews  and  answering  all 
questions  in  explicit  detail,  we  were  still  given  four  special  grant 
conditions  for  1996  funding.  These  four  conditions  are  summarized 
as  follows: 

No.  1,  present  a  plan  to  conduct  a  needs  assessment  that  effec- 
tively involves  all  major  segments  of  the  client  community.  It  was 
suggested  the  plan  be  developed  in  consultation  with  LSC  or  with 
other  entities  with  experience  in  conducting  these  surveys. 

In  response,  we  stated  in  our  interview  that  we  haa  conducted 
a  needs  assessment  survey  in  the  fourth  quarter  1995.  The  method 
of  conducting  the  survey  was  determined  by  suggestions  from  other 
Legal  Services  Corporations  in  our  program's  history.  Our  needs 
assessment  surveys  have  always  been  approved  in  prior  monitoring 
visits.  I  guess  that  was  not  good  enough. 

No.  2,  pending  the  adoption  of  new  priorities,  adopt  a  plan  to  an- 
nounce to  all  major  segments  of  the  client  community  the  pro- 
f ram's  current  priorities,  emphasizing  that  the  program  accepts 
ousing,  consumer,  domestic  relations  and  public  benefits  cases. 

Our  response  was,  since  we  have  been  in  the  community  for  over 
15  years  emphasizing  that  the  program  accepts  the  above  men- 
tioned cases,  and  our  need  assessment  surveys  have  allowed  our 
board  to  establish  priorities  for  our  service  area,  we  do  not  under- 
stand the  relevance  of  this  condition. 

Mr.  Gekas.  We  will  get  back  to  you  as  soon  as  we  can. 
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[The  prepared  statement  of  Mr.  Adams  follows:] 

Prepared  Statement  of  Robert  E.  Adams,  Executive  Director  of  Legal 
Services,  Fourth  Judicial  Circuit,  Inc. 

Mr.  Chairman  and  member  of  the  Subcommittee,  I  appreciate  the  opportunity  to 
appear  before  you  this  morning. 

My  name  is  Robert  Adams,  Executive  Director  of  Legal  Services  of  the  Fourth  Ju- 
dicial Circuit,  Inc.  in  South  Carolina. 

In  July  of  1995,  I  appeared  before  vour  Subcommittee  to  explain  the  structure  of 
our  program  as  an  alternative  plan  for  the  delivery  of  legal  services.  At  that  hear- 
ing, 1  stated  that  legal  services  for  indigent  people  need  to  be  provided,  but  I  did 
not  see  the  necessity  for  the  Le^al  Services  Corporation.  I  still  hold  that  position. 

Since  my  term  as  director,  which  began  January  1,  1995,  the  only  two  things  the 
Corporation  has  done  for  our  program  is  issue  a  check  and  direct  us  on  how  to 
spend  the  money.  How  can  paying  an  organization  millions  of  dollars  to  provide 
these  two  services  be  justified?  Why  not  use  these  funds  to  provide  additional  serv- 
ices for  indigent  clients? 

According  to  the  Corporation,  monitoring  for  compliance  is  their  stock  and  trade. 
I  understand  that  every  program  is  to  be  monitored  every  18  months.  LSC  has  stat- 
ed thev  test,  probe,  talk  to  the  community,  talk  to  judges,  look  in  our  files,  and  do 
virtually  eveiything  they  can  do  to  ensure  compliance.  I  disagree  with  these  state- 
ments since  our  program's  last  monitoring  visit  was  August  1993.  If  the  Corporation 
is  unable  to  monitor  the  programs  on  timely  basis,  because  of  a  staff  deficiency, 
funding  decreases,  or  any  other  reason,  the  bottom  line  is  they  are  not  performing 
this  part  of  their  job. 

Consistency  in  case  statistics  is  a  weakness.  Last  year  during  the  Subcommittee 
hearing,  a  cost  per  case  of  $208  in  1994  was  presented  to  Mr.  Scott  as  an  LSC  aver- 
age. Simple  math  shows  that  the  sum  of  $400  million  from  LSC  and  $221  million 
from  non-LSC  sources  divided  by  1.7  million  cases  is  $365.  Even  after  subtracting 
the  use  management  fee,  the  cost  per  case  was  $360.  A  big  difference  from  the  av- 
erage of  $208  that  LSC  claims. 

In  May,  I  was  notified  that  our  program  was  having  a  capability  assessment  visit 
by  LSC  Decause  a  bid  was  submittea  for  our  service  area.  During  the  assessment, 
our  board  chair,  two  other  board  members,  my  staff  and  I  were  questioned  on  our 
methods  of  service  delivery.  After  indicating  that  the  community  perception  for  our 
program  was  positive,  the  interviewers  concentrated  primarily  in  two  areas.  (1)  why 
our  percentage  of  housing  cases  were  low  and  (2)  why  was  our  ratio  of  clients  50% 
white  and  50%  Black  when  our  client  population  was  %  Black?  In  response  to  the 
Housing  cases,  we  stated  that  it  was  within  our  program's  priorities  and  we  had 
made  efforts  to  provide  community  awareness.  We  also  stated  that  we  did  not 
prioritize  other  cases  over  housing.  Our  explanations  for  our  low  housing  caseload 
were:  We  are  a  rural  region  and  we  do  not  have  a  high  volume  of  housing  com- 

f)lexes.  Even  after  additional  explanations,  we  were  still  asked  why  our  housing  case 
oad  was  low.  In  our  response  on  the  ratio  of  clients,  we  explained  we  did  not  dis- 
criminate against  race,  creed,  sex,  color,  etc.  Our  service  was  available  for  all  eligi- 
ble applicants.  Aft^r  additional  discussion,  we  were  still  asked  why  our  ratio  was 
50-50. 

Also,  the  competence  of  our  panel  attorneys  in  poverty  law  was  questioned. 
Judicare  programs  such  as  ours  have  been  accused  of  not  having  attorneys  who  spe- 
cialize in  poverty  law.  I'd  like  to  know  where  a  poverty  lawyer  gets  a  poverty  law 
degree?  The  same  CLE  courses  offered  to  staff  attorney  programs  are  also  offered 
to  our  panel  attorneys  as  a  source  of  training. 

Aft«r  stating  in  prior  discussions  that  our  program  does  not  discriminate;  and  also 
explaining  the  many  ways  we  use  to  reach  the  client  community,  we  were  asked  if 
the  make-up  of  the  board  reflected  the  interest  and  characteristics  of  eligible  clients 
in  the  service  area.  My  staff  and  I  received  that  question  as  an  insult;  whereas  the 
ability  to  represent  our  service  area  was  based  on  the  color  of  our  skin  and  not  the 
content  of  our  character. 

After  our  capability  assessment  interviews  and  answering  all  Questions  in  explicit 
detail,  we  were  still  given  four  special  grant  conditions  for  1996  funding.  These  four 
conditions  are  summarized  as  follows: 

(1)  Present  a  plan  to  conduct  a  needs  assessment  that  effectively  involves  all 
major  segments  of  the  client  community.  It  was  suggested  the  plan  be  developed  in 
consultation  with  LSC  or  with  other  entities  with  experience  in  conducting  these 
surveys. 

We  stated  in  our  interview  that  we  had  conducted  a  needs  assessment  survey  in 
the  Fourth  quarter,  1995.  The  method  of  conducting  the  survey  was  determined  by 
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suggestions  from  other  Legal  Services  programs.  Our  needs  assessment  surveys 
have  always  been  approved  in  prior  monitoring  visits.  I  guess  that  was  not  good 
enou^. 

(2)  Pending  the  adoption  of  new  priorities,  adopt  a  plan  to  announce  to  all  major 
segments  of  the  client  community  the  program's  current  priorities  .  .  .  emphasiz- 
ing that  the  program  accepts  housing,  consumer,  domestic  relations  and  public  bene- 
fits cases. 

Since  we  have  been  in  the  community  for  over  15  years  emphasizing  that  the  pro- 
gram accepts  the  above  mentioned  cases;  and  our  need  assessment  surveys  have  al- 
lowed our  board  to  establish  priorities  for  our  service  area,  we  do  not  understand 
the  relevance  of  this  condition. 

(3)  The  executive  director  shall  have  presented  to  the  board,  for  the  board's  con- 
sideration, the  issue  of  whether  it  is  necessary  or  feasible  to  expand  the  board  so 
that  it  might  more  nearly  reflect  the  interests  and  characteristics  of  the  eligible  cli- 
ents in  the  service  area. 

Our  current  board  took  offense  to  this  condition.  It  questioned  their  ability  to  gov- 
ern this  program  with  a  non-biased  and  non-discriminatory  attitude. 

(4)  The  recipient  shall  submit  to  LSC  a  plan  to  address  the  oversight  of  the  pro- 
gram's paralegal  staff  and  of  the  legal  work  performed  by  its  contract  attorneys. 

We  questioned  the  need  of  an  additional  plan  for  program  oversight.  An  excerpt 
from  a  prior  monitoring  visit  emphasizes  the  strength  oT  the  staff.  It  states  as  fol- 
lows: "The  LSFJC  intake  staff,  who  are  not  designated  'paralegals',  are  dedicated 
to  making  legal  services  available  to  the  poor,  and  serve  as  the  primary  strength 
of  the  program.  There  have  been  positive  impressions  of  them  in  previous  reviews, 
and  they  continue  to  be  highlv  motivated  and  take  the  lead  in  interacting  with  the 
legfd  and  client  community.  The  diligent  efforts  of  these  paraprofessionais  directly 
impact  access  to  the  program  and  the  quality  of  legal  services.  The  paralegals  are 
able  to  function  efiectively  with  a  limited  amount  of  supervision  and  their  level  of 
motivation  and  competency  is  such  that  one  is  left  with  the  impression  that  the  pro- 
gram could  function  without  either  the  director  or  the  board." 

A  neighboring  Legal  Service  program  also  bid  for  this  grant,  and  did  not  have  a 
capability  assessment  interview.  Because  of  the  implications  from  our  interview  and 
the  required  special  conditions,  our  board  feels  that  they  have  had  enough;  there- 
fore, they  have  voted  to  consolidate  with  another  Legal  Services  program. 

I  will  suggest  to  you  the  State  bar  associations  have  more  experience  in  providing 
legal  services  to  the  poor  for  their  service  areas.  I  would  send  the  appropriations 
directlv  to  them.  I  am  also  confldent  that  State  bar  oflicials  are  competent  to  admin- 
ister the  funds  in  full  compliance  with  whatever  restrictions  Congress  may  choose 
to  impose.  Our  Constitution  states  equal  justice  for  all.  These  services  are  needed 
and  can  be  provided  without  LSC. 

Thank  you  for  hearing  my  views. 

STATEMENT  OF  JOHN  D.  ROBB,  COCHAIRMAN,  NEW  MEXICO 
REPUBLICAN  LAWYERS  COMMITTEE  FOR  LEGAL  SERVICES 

Mr.  RoBB.  Mr.  Chgdrman,  I  come  here  with  a  somewhat  different 
perspective,  I  think,  from  most  of  the  people  who  have  testified 
nere  in  that  I  have  no  connection  of  any  kind  with  the  legal  serv- 
ices program.  I  have  no  connection  of  any  kind  with  the  American 
Bar  Association,  although  in  many  years  past  I  served  and  had  the 
privilege  of  serving  with  the  American  Bar  25  years  ago.  Rather, 
I  am  here  as  a  representative  of  a  group  of,  I  would  call  them,  mod- 
erate to  conservative  Republicans  in  my  State  of  New  Mexico;  and 
I  want  to  bring  you  their  viewpoint  before  the  panel. 

Our  view  is  that  it  is  really  too  soon  to  know  whether  or  not  the 
changes  that  the  Congress  has  decided  to  make  in  this  program  are 
workmg.  The  ink  is  hardly  dry  upon  the  document  that  made  those 
changes  the  end  of  April,  and  I  really  think  it  is  premature  for  us 
to  think  that  we  can  judge  what  is  going  on  and  whether  or  not 
compliance  is  being  had  by  the  programs  with  those  restrictions. 

It  is  our  view  that  the  Congress  has  spoken,  that  the  restrictions 
have  been  made.  Some  people  disagree  with  them.  Some  agree  with 
them.  But  as  far  as  I  am  concerned  and  our  group  is  concerned, 
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we  know  now  what  the  Congress  wants.  The  question  is  let  us  get 
on  with  the  program.  Let  us  try  to  make  it  work  in  the  very  best 
way  we  can. 

We  have  now  a  new  program  that  the  Congress  has  created.  And 
to  hear  stories  about  what  has  happened  in  the  past  or  why  it  will 
not  work  in  the  future,  to  my  way  of  thinking  is  simply  not  the 
issue.  The  issue  here  is  it  has  been  decided.  It  is  no  longer  a  ques- 
tion of  whether  or  not  we  should  have  these  restrictions  or  whether 
or  not  there  have  been  violations  in  the  past. 

Yes,  there  have  been  some  claims  of  violations  in  the  past.  But 
the  question  is  now:  Can  the  new  program  that  has  been  crafted 
by  this  Congress  work?  In  a  broad  consensus  of  the  Congress,  I 
think,  we  need  to  leave  the  program  alone.  I  think  we  need  to  pre- 
serve its  funding  at  approximately  the  same  level.  We  need  to  try 
to  live  with  the  restrictions  and  make  them  work,  and  2  years  from 
now  we  will  know  whether  or  not  it  is  working  properly.  But  to  trv 
to  do  that  now  is  wrong  in  our  opinion.  I  think  it  is  drawing  much 
too  narrow  a  bead,  and  I  do  not  think  that  anything  useful  can 
really  come  from  an  attempt  to  do  that.  I  am  saying  that  as  di- 
rectly and  as  frankly  as  I  can,  Mr.  Chairman. 

Even  though  it  is  too  early  to  know,  I  can  tell  you  that  with  re- 
gard to  what  has  happened  here  that  the  changes  that  are  being 
made  are  working  in  my  State  of  New  Mexico.  We  are  complying 
with  the  new  restrictions  in  New  Mexico.  A  new  program  has  been 
set  up  to  take  over  some  of  the  functions  of  the  law  and  poverty 
center  that  was  previously  funded  by  the  Federal  Government.  But 
we,  like  Santa  Clara,  have  separate  boards  of  directors,  separate 
staff.  We  do  have  an  office  in  the  same  building.  We  have  the  same 
landlord.  But  we  are  doing  our  very  best  to  preserve  this  as  an 
independent  organization  separately  funded  by  doing  the  job  that 
many  people  who  are  involved  in  this  think  needs  to  be  done. 

So,  I  think  that,  insofar  as  the  restrictions  are  concerned,  those 
restrictions  are  being  complied  with  to  the  best  of  our  knowledge, 
but  again,  Mr.  Chairman  it  is  much  too  early  to  know  whether  or 
not  that  is  working.  These  stories,  you  have  referred  to  them  as  an- 
ecdotal dysfunction.  I  think  that  was  the  language  that  you  used. 
That  is  what  they  are.  They  are  anecdotes.  They  are  individual, 
isolated  examples  of  things  that  are  happening  that  do  not  nec- 
essarily portray  the  full  picture. 

We  need  the  full  picture.  More  study  is  needed.  More  time  is 
needed  to  get  that  full  picture.  One  example  that  I  have  heard  re- 
peated again  and  again  is  the  statement  that  legal  services,  for  ex- 
ample, is  against  the  farmers  and  the  ranchers.  I  can  tell  you  right 
now  that  in  New  Mexico,  yes,  some  representation  is  made  of  farm 
workers,  particularly  in  the  southern  part  of  the  State,  but  nobody 
has  told  the  story  about  what  is  going  on  with  regard  to  the  small 
ranchers  and  farmers.  Tremendous  work  is  being  done  all  over  the 
country  in  this  area. 

In  New  Mexico  we  have  accepted  since  1990  associations  of  small 
water  districts,  that  involves  60  water  districts.  We  are  represent- 
ing them  in  adjudication  for  water  rights.  They  have  to  have  irriga- 
tion for  crops.  We  have  represented  over  a  thousand  of  those  just 
in  the  nineties,  and  that  is  going  on  in  many  other  places  in  the 
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country.  Legal  Services  is  not  against  farmers  and  ranchers.  Legal 
Services  is  performing  a  tremendous  service  for  those  people. 

Quickly  to  the  issue  of  lawyers.  Can  the  lawyers  do  it  all?  Of 
course  not.  I  hope  you  will  ask  me  some  questions  about  that. 

Mr.  Gekas.  Yes,  I  intend  to. 

[The  prepared  statement  of  Mr.  Robb  follows:] 

Prepared  Statement  of  John  D.  Robb,  Cochairman,  New  Mexico  Republican 
Lawyers  Committee  for  Legal  Services 

Mr.  Chairman  and  members  of  the  Sub-Committee.  My  name  is 
John  D.  Robb.  I  reside  in  Albuquerque,  New  Mexico,  where  I  have 
been  in  private  practice  since  1950.  As  a  life-long  Republican 
lawyer,  it  is  my  privilege  to  submit  this  Statement  on  behalf  of 
the  New  Mexico  Republican  Lawyers  Committee  for  Legal  Services,  a 
group  of  approximately  40  lawyers  from  various  parts  of  the  state 
of  which  20  form  the  executive  core  group.  The  Committee  is 
comprised  primarily  of  lawyers  of  conservative  and  moderate 
persuasions  whose  views  we  consider  to  be  typical  not  only  of 
Republican  lawyers  in  New  Mexico,  but  of  many  Republican  lawyers 
elsewhere  as  well.  Although  the  National  Legal  Services  program  is 
bipartisan,  we  Repxoblican  lawyers  believe  that  it  is  consistent 
with  fundamental  Republican  party  principles  and  positions  which 
support  the  concepts  of  a  nation  of  laws,  the  rule  of  law  applying 
to  all  persons,  the  effective  functioning  of  our  judicial  system, 
encouraging  and  demanding  the  use  of  our  system,  including  lawyers, 
arbitration,  mediation,  conciliation,  courts  and  other  parts  of  our 
justice  system  for  the  peaceful  resolution  of  disputes  instead  of 
street  violence  and  similar  unlawful  efforts  to  take  justice  in 
one's  own  hands  to  resolve  grievances.  It  also  seems  inconsistent 
to  us  to  deny  people  access  to  the  very  system  which  we  encourage 
and  expect  them  to  use. 

Some  critics  of  the  LSC  have  contended  or  strongly  implied 
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that:  (a)  many  Legal  Services  Lawyers  have  improperly  used  LSC 
federal  funds  to  promote  or  engage  in  activities  forbidden  by 
Congress'  new  restrictions;  (b)  Legal  Services  "Activists"  Lawyers 
are  the  main  force  behind  setting  up  new  entities  to  handle  matters 
now  removed  from  LSC  permissible  activities;  and  (c)  that  the  LSC 
does  not  need  the  present  funding  level  because  most  of  the 
individual  programs  already  have  adequate  funding  from  other 
sources . 

Although  there  may  be  isolated  instances  to  the  contrary,  we 
believe  that  none  of  these  statements  are  correct  with  regard  to 
New  Mexico  and  many  other  areas  of  the  country  with  which  we  are 
familiar. 

Prime  movers  here,  as  in  other  areas,  have  chiefly  been  both 
the  New  Mexico  Judiciary  and  the  State  Bar.  Concerned  about  the 
effects  upon  the  justice  system  of  this  state  as  well  as  for  the 
plight  of  poor  New  Mexicans  caused  by  cut  backs  in  federal  LSC 
funding,  both  the  Judiciary  and  the  State  Bar  have  studied  possible 
solutions  to  the  reduced  level  of  federal  funding  and  permitted 
representations.  The  New  Mexico  State  Bar  established  a  task  force 
under  the  leadership  of  Pamela  Minzner,  an  associate  justice  of  the 
New  Mexico  Supreme  Court,  and  Stan  Sager,  a  conservative  Republican 
and  respected  member  of  the  Bar.  The  task  force  adopted  broad 
ranging  recommendations  to  try  and  deal  with  the  crisis,  many  of 
which  are  being  implemented  at  this  time. 

The  New  Mexico  Center  on  Law  and  Poverty,  a  recently 
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established  non-profit  corporation,  with  501(c)(3)  I.R.S  status, 
like  similar  programs  in  other  states,  is  providing  some  of  the 
training  and  other  activities  no  longer  permitted  by  LSC  grantees. 
The  New  Mexico  Lawyers  Care  Program,  which  uses  other  funds,  is  a 
State  Bar  program  created  to  administer,  recruit  and  assign  cases 
to  the  500  plus  volunteer  lawyers  who  handle  matters  which  New 
Mexico  LSC  grantees  may  no  longer  conduct.  Both  are  separate  from 
any  LSC  programs.  They  have  independent  direction,  and  in  the  case 
of  the  Center,  also  independent  boards  of  directors,  lawyers  and 
staffs  with  personnel  and  quarters  separate  from  those  of  any  LSC 
prograun  in  New  Mexico.  In  any  event,  there  is  nothing  wrong  with 
former  Legal  Services  lawyers  participating  fully  in  them.  Indeed, 
it  would  be  unwise  to  reject  their  considerable  experience  in  favor 
of  hiring  lawyers  without  those  skills. 

The  twenty-seven  percent  (27%)  cut  in  LSC  funding  for  New 
Mexico  programs  which  has  already  occurred,  has  produced  great 
hardship  and  human  suffering  among  New  Mexico's  poverty  population, 
especially  in  the  rural  areas  resulting  from  the  present  and 
imminent  future  deduction  in  lawyers,  legal  offices  and  support 
personnel.  J^proximately  ninety-five  percent  (95%)  of  the  funding 
for  New  Mexico's  individual  legal  services  programs  came  from  LSC 
funds  before  the  FY96  funding  cuts.  Despite  valiant  efforts  by  the 
State  Bar  and  other  interested  groups  and  persons,  less  than  an 
estimated  twenty  percent  (20%)  of  these  reductions  in  funds  are 
being  off-set  by  this  supplementary  funding  and  by  the  splendid 

3 


128 


volunteer  efforts  of  the  New  Mexico  Lawyers  Care  program.  Past 
experience  suggests  that  there's  little  chance  that  New  Mexico  will 
make  up  more  than  a  small  part  of  the  approximately  $1.3  million 
reductions  in  federal  LSC  funds  which  have  already  occurred.  New 
Mexico,  a  predominately  rural  state,  will  like  many  other  states, 
be  particularly  hard  hit  by  the  cut  backs  because  of  the  scarcity 
of  country  lawyers  and  local  funding  sources. 
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STATEMENT  OF  SALLIE  DUNLAP  COLACO,  ESQ.,  KANSAS  CITY, 

MO 

Ms.  CoLACO.  I  am  Sallie  Colaco.  I  thank  you  for  allowing  me  to 
talk  to  you  today  about  Legal  Services  Corporation.  As  you  men- 
tioned, Mr.  Chairman,  I  am  one  of  the  former  general  counsels  to 
the  housing  authority  of  Kansas  City,  MO.  The  housing  authority 
is  a  severely  distressed  and  troubled  housing  authority  that  was 
placed  in  Federal  receivership  in  July  1993.  The  managing  attor- 
ney of  Legal  Aid  of  Western  Missouri  was  key  in  the  selection  of 
the  permanent  receiver  who  was  brought  from  Boston  to  Kansas 
City  to  be  the  receiver  for  the  housing  authority. 

The  point  that  I  really  want  to  stress  to  you  is  my  assertion  that 
the  individual  legal  needs  of  individual  poor  people  in  Kansas  City 
are  not  being  met  because  legal  aid  has  chosen  instead  to  pursue 
class  action  litigation  in  a  seemingly  blind  desire  for  attorney's 
fees,  and  I  would  like  to  support  some  of  this  with  three  quick  ex- 
amples. 

Soon  after  I  started  at  the  housing  authority,  legal  aid  filed  a  re- 
quest for  attorney's  fees  under  two  consent  decrees.  The  fees  to- 
taled over  $200,000.  I  filed  my  objections  to  the  fee  request.  My  ob- 
jections included  the  fact  that  the  majority  of  the  activities  had 
been  prohibited  as  monitoring  activities  under  a  previous  court 
order  and  the  fact  that  many  of  the  activities  were  unrelated  to  the 
consent  decrees  under  which  the  fees  were  requested. 

After  some  temper  tantrums  at  legal  aid,  I  was  instructed  by  the 
receiver  to  withdraw  my  objections.  The  housing  authority  then 
paid  the  full  amount  of  the  fee  request  to  legal  aid.  Subsequently, 
the  housing  authority  entered  into  contracts  with  legal  aid  to  pay 
$60,000  per  year  for  2  years  for  monitoring  under  two  consent  de- 
crees. As  part  of  the  justification  process  because  the  housing  au- 
thority is  a  Federal  grantee  and  has  to  follow  certain  procedures, 
I  sent  out  a  request  for  proposals  to  Kansas  City  area  firms.  The 
bids  came  back  at  less  than  $5,000  a  year,  and  yet  legal  aid  was 
being  paid  $60,000  a  year. 

My  second  point  is  that,  when  I  was  assigned  to  review  tenant 
organizational  documents  for  tenant  groups  at  the  housing  author- 
ity, most  of  these  groups  were  originally  formed  by  legal  aid.  I  de- 
termined that,  because  they  did  not  meet  HUD  Federal  regulatory 
requirements,  they  were  ineligible  to  participate  in  funding  and 
other  HUD  programs. 

When  legal  aid  attorneys  found  this  out,  they  were  outraged.  At 
a  public  meeting  they  stated  that  I  was  incompetent.  I  did  not 
know  what  I  was  doing.  I  was  not  pro-tenant  enough,  and  I  had 
no  business  being  general  counsel  for  the  housing  authority. 

I  believe  those  statements  as  well  as  subsequent  statements  of 
that  nature  directly  to  my  supervisors  led  to  my  termination  from 
the  housing  authority  approximately  a  year  ago. 

My  third  point  is  that  legal  aid  frequently  intervened  in  cases  in- 
volving drug  activities  with  public  housing  residents.  Legal  aid  con- 
tinues to  oppose  legislation  proposed  in  Missouri  that  would  allow 
landlords  an  expedited  procedure  to  evict  tenants  involved  in  drug- 
related  activities. 
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The  poor  people  in  those  same  communities  support  the  legisla- 
tion, and  yet  legal  aid,  who  purports  to  represent  these  poor  people, 
comes  down  on  the  other  side  of  the  issue. 

Again,  I  recognize  that  poor  people  need  legal  representation.  I 
am  from  a  very  poor  background  myself,  and  I  think  I  have  some 
understanding  of  what  those  legal  needs  are,  but  I  do  not  think 
legal  services  is  well-suited  to  do  that. 

Granted  some  people  are  very  happy  to  maintain  their  long-term 
purposeful  dependency  on  government  programs  and  legal  aid  is 
perfectly  suited  to  represent  them,  but  there  are  a  lot  of  people  out 
there  who  want  something  better  and  different  for  themselves  and 
their  children  and  their  futures;  and  they  are  not  being  rep- 
resented. 

I  think  there  are  better,  more  effective,  more  cost-eflficient  ways 
to  represent  poor  people  than  legal  services  is  doing.  And  I  think 
we  need  to  do  that  now.  Thank  you. 

[The  prepared  statement  of  Ms.  Colaco  follows:] 

Prepared  Statement  of  Sallie  Dunlop  Colaco,  Esq.,  Kansas  City,  MO 

I,  Saltie  D.  Colaco,  am  an  aaomey  residing  and  practicing  in  Kansas  City,  Missouri.  I 
worked  as  a  aaff  attorney  at  Legal  Aid  of  Western  Missouri  (LAWMo)  for  approximately  one 
(1)  year,  from  August,  1990,  to  Sq)tember.  1991.  I  reported  to  Julie  Levin,  the  Managing 
Attorney  of  LAWMo's  Central  Office.  Soon  after  I  began  wojoag  there,  my  father  died 
following  a  long  illness.  Soon  after  that,  my  husband  lost  his  job  and  began  working  as  a 
contract  employee.  My  husband  suffers  firom  asthma,  which  was  considered  a  preexisting 
condition  for  purposes  of  my  health  insurance  at  LAWMo.  If  I  bad  chosen  to  cover  him  through 
the  policy  tli:re,  I  would  have  been  required  to  pay  for  his  coverage  for  a  period  of  one  year, 
during  whicJi  period  all  asthma-related  expenses  would  have  been  excluded  from  coverage. 
Consequent^ ,  in  order  for  him  to  mamtain  insurance  coverage,  we  bad  no  choice  but  to  continue 
the  policy  with  his  former  employer  under  COBRA.  The  burden  of  the  COBRA  payments,  my 
desire  to  tr<  to  offer  financial  assistance  to  my  mother  following  my  father's  death  ami  the 
uncertainty  of  my  husband's  employment  situation,  all  required  that  I  find  employment  tnore 
lucrative  tka  my  job  with  LAWMo.  When  1  first  started  work  at  LAWMo,  Ms.  Levin  stated 
to  me  and  iiy  husband  that,  because  of  the  low  salaries,  people  who  worked  at  LAWMo  either 
had  rich  paitaits  or  well-employed  spouses.  As  I  had  neither,  1  sought  alternative  employmem. 
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In  September,  1991, 1  assumed  a  position  with  the  Kansas  City  Office  of  the  Resotutioo 
Trust  Corporation  (RTQ,  where  I  worked  until  October,  1994.  I  began  as  an  Environmental 
Specialist  aod  h"M  as  a  Senior  Anomey  in  the  Real  Estate  Section.  My  duties  as  a  Senior 
Attorney  iccluded,  but  were  not  limited  to,,  the  following:  contracting  with  outside  counsel 
throughout  tlie  U.S.  and  reviewing  fee  bills  from  ail  such  counsel;  ensuring  program  compliance 
with,  inter  iiiia,  the  Single  Family  Affordable  Housing  Disposition  Program  and  the  Multifamily 
Direct  Negoasted  Sales  Program,  before,  during  and  after  disposition;  and  certifying  not-for- 
profit  entities  to  participate  in  RTC's  conveyance  program.  All  of  these  duties  included 
administeriiii;  and  ensuring  compliance  with  federally  regulated  programs. 

In  October,  1994, 1  assumed  the  position  of  General  Counsel  for  the  Housing  Authority 
of  Kansas  C'i^,  Missouri  (HAKQ,  a  severely  distressed  and  troubled  housing  authority  which 
was  placed  Li  federal  receivership  in  July,  1993.  Prior  to  beginning  work  there,  Ms.  Levin 
stated  to  me  ±at  she  had  given  me  a  good  recommendation  and  that  she  was  sure  I  would  do  a 
good  job.  My  duties  included,  but  were  not  limited  to,  the  following:  contracting  with  outside 
counsel  and  leviewing  fee  bills  from  all  such  counsel;  and  ensuring  program  compliance  with 
all  Departmtau  of  Housing  and  Urban  Developmem  (HUD)  programs  related  to  public  housing, 
including  cenifying  tenant  groups  to  participate  in  certain  HUD  programs. 

I  was  lerminated  Irom  that  position  in  June,  1995.  During  and  soon  after  my  brief  tenure 
at  HAKC,  Ibe  following  infonnaaon  and/or  circumstances  came  to  my  attention  regarding 
LAWMo's  azdvities  and  reladonship  with  TAG  Associates  of  Kansas  City,  Inc.  (TAG-KQ.  the 
receiver  for  HAKC. 

Upon  my  information  and  belief,  Ms.  Levin,  in  her  capacity  as  legal  rqjresentative  of, 
according  to  lier,  all  of  the  public  housing  residents  in  Kansas  City,  Missouri,  was  Icey  in  die 
selection  of  1'AG-KC  as  the  receiver  of  HAKC.  Ms.  Levin  qiparemly  was  acquainted  widi  Dick 
Bhiestein,  the  anomey  for  TAG-KC.  Mr.  Bhiesiein  is  a  former  Legal  Services  atttsitey  in 
Boston,  MA,  who  was  instrumental  in  the  Boston  Housing  Autliaity's  placement  into 
receivership  and  who  then  assumed  the  position  of  geoeial  coonsel  to  the  Boston  Housing 
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Authority.  1  believe  Ms.  Levin  spckt  with  Mr.  Bhiestein  during  tfae  summer  of  1991,  when  she 
was  consid(3ing  assuming  the  General  Counsel  position  at  UAKC.  While  at  tfae  Boston  Housing 
Authority,  Mr.  Bhiestein  worked  with  Jeff  Lines,  his  future  client  and  the  founder  and  sole 
officer,  dinM»)r  and  shareholder  of  TAG-KC.  Mr.  Lines  frequently  stated,  whether  in  jest  or 
otherwise,  iliat  he  should  pay  a  finder's  fee  to  Ms.  Levin  for  bringing  him  to  Kansas  City. 

Whiic  at  HAKC,  I  was  directed  by  TAG-KC  to  withdraw  the  objections  which  I  bad  filed 
widi  the  federal  court  in  response  to  Ms.  Levin's  application  for  attorney  fees  pursuant  to  cenain 
consent  decpses  under  which  HAKC  was  then  operating.  This  direction  came  after  Ms.  Levin's 
explosive  expression  of  outrage  directly  to  .Mr.  Lines  (in  Mr.  Lines'  words,  'she  launched') 
regarding  nt>j  filed  objections.  My  objections  included,  inrer  alia,  tfae  all^ation  that  Ms.  Levin 
was  billing  it  an  atumiey's  rate  far  work  generally  done  by  support  staff,  the  allegation  that  Ms. 
Levin  was  biUing  for  items  unrelated  to  the  particular  consent  decrees  under  wbkh  she  sought 
fees  (includiag  traveling  to  Washingttm,  DC,  to  meet  with  Secretary  Cisoeros),  tfae  allegation 
that  Ms.  Levin  was  billing  for  activities  disallowed  under  a  particular  consent  decree  by  federal 
court  Older,  and  tfae  all^ation  diat  die  fee  q)plicatiotts  generally  included  items  nonnally 
considered  U)  be  bill  padding.  As  stated  previously,  during  my  3+  years  at  RTC  1  regolarly 
reviewed  fee  bills  from  attorn^  and  law  firms  across  die  country.  Also  as  stated  previously, 
while  at  RNKC  my  duties  included  reviewing  fee  bills  from  outside  counsel.  Therefore,  I 
believe  I  wis  and  am  very  well  qualified  to  make  a  determinatioo  regarding  tfae  propriety  of 
LAWMo's  f<x  qiplication.  Local  HUD  staff  and  attorneys,  as  well  as  DOJ  attorneys,  supported 
me  in  my  (liijections  to  Ms.  Levin's  fee  request,  yet  because  of  Ms.  Levin's  tantram,  I  was 
instructed  by  Mr.  Lines  to  withdraw  the  objections.  Thereafter,  HAKC  paid  to  LAWMo  die  full 
amoum  of  ibe  fees  requested  by  Ms.  Levin,  an  amount  in  excess  of  $200,000.00. 

HAIwC  subsequently  entered  into  two  (2)  contracts  with  LAWMo  to  pqr  a  total  of 
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$60,000.00  ])cr  year  for  two  (2)  years  as  payment  of  attorney  fees  for  monitoring  mider  two  (2) 
of  the  tbree  (3)  consent  decrees.  Although  these  agreements  should  probably  have  been  classified 
as  settlemeat  agreements,  they  were  styled  as  'contracts,'  the  reason  being  that  settlements 
require  HUC)  approval  and  HUD,  by  and  through  its  attorney  at  DOJ  bad  indicated  that  it  would 
not  approve  any  payments  by  HAKC  to  LAWMo.  As  pan  of  the  justification  process  for  these 
contracts,  I  put  out  a  Request  for  Proposals  to  Kansas  City  law  firms,  asking  them  to  submit  bids 
for  the  monitoring  work.  I  solicited  firms  which  have  natioiud  and  international  experience  in 
consent  decree  monitoring.  The  bids  for  monitoring  under  all  tbree  consent  decrees  for  one  year 
came  back  at  under  $5,000.00.  Yet,  LAWMo  is  receiving  $60,000.00  for  what  would  under 
any  other  ciixumstances  be  less  work. 

HA]<C  is  a  grantee  under  HUD's  HOPE  VI  program.  The  amount  of  the  grant  is  $47.5 
miilion.  HL^D  sent  the  original  grant  application  back  to  HAKC  for  revision  because  of  several 
major  deficiencies  including,  inter  alia,  insufficient  resident  input.  In  order  to  provide  for 
resident  in^iit  in  a  representative  capacity,  the  residents  of  the  public  housing  projea  which  was 
the  subjea  of  the  grant  purportedly  formed  a  tenant  association.  The  requirements  for  tenant 
associatioa;  are  set  forth  in  24  CFR  Pan  964.  At  the  request  of  TAG-KC,  I  performed  an 
analysis  of  all  of  the  tenant  organizations  (the  vast  majority  of  which  were  originally  formed  by 
LAWMo  aid  all  of  which  were  intended  to  be  not-for-profit  organizations)  to  determine  their 
compliance  with  the  regulations.  Because  of  my  experience  at  RTC  as  the  Legal  Division 
rq)re$entati\e  on  the  committee  responsible  to  certify  not-for-profit  entities  to  participate  in 
certain  RTC  programs,  I  believe  I  was  and  am  very  well  qualified  to  make  a  determination 
regarding  the  tenant  organizations'  eligibility  to  participate  in  this  and  other  HUD  programs. 
In  faa,  tJu:  regulations  specifically  state  that  bousing  authorities  are  to  make  such  a 
determination. 
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Bastxl  upon  my  review  of  tbe  rdevam.  organizadooal  documents,  it  was  my  dftftrmi nation 
that  all  of  ibe  tenant  organizatioas,  including  the  one  at  the  HOPE  VI  site,  failed  to  meet  the 
regulatny  lequirements.  My  conclusion  was  that  until  the  resident  groups  met  tbe  reqmrements, 
all  comiaajig,  all  funding  and  all  rqvesemative-capaciQr  input,  including  that  concerning  tbe 
HOPE  VI  siie,  be  suspended.  HUD's  Kansas  City,  Kansas  Office  concurred  in  my  assessment. 
Further,  my  opinion  was  and  is  that  to  allow  these  acti\'ities  to  continue  would  constitute,  at  tbe 
very  least,  program  &aud  under  the  Program  Fraud  Civil  Remedies  Aa.  Again,  because  my 
duties  at  ttiu  RTC  included  investigation  and  identification  of  cases  for  potential  program 
violations,  i  believe  I  was  and  am  very  well  qualified  to  make  such  a  determination  regarding 
potentially  i^udulent/noncompliam  activities. 

When  the  findings  of  this  investigation  were  presented  to  the  residem  groups  at  a  public 
meeting,  it  was  reported  to  me  by  odier  HAKC  employees  that  Ms.  Levin  became  outraged. 
Slating,  im^ag  other  things,  that  I  was  inconq>etent,  was  not  pro-tenant  enough  and  had  no 
business  being  tbe  general  counsel  for  HAKC.  Statements  made  to  me  by  HAKC's  Executive 
£>irector  in  ^4ay,  199S,  lead  me  to  believe  that  Ms.  Levin's  subsequent  direa  contacts  with  my 
immediate  n^iervisors  eventually  led  to  my  dismissal  from  HAKC.  Meanwhile,  because  of  Ms. 
Levin's  vociferous  insistence,  all  contracting,  funding  and  representative-capacity  input 
continued,  jespite  tbe  fact  that  such  behavior  most  probably  constimted  civil  fraud  and  very 
likely  consthnted  criminal  fraud  against  the  U.S.  government.  All  encouraged,  facilitated  and 
assisted  by  h4s.  Levin  and  LAWMo. 

Neai:  the  end  of  my  time  at  HAKC,  Ms.  Levin  sent  a  contract  for  execution  by  HAKC. 
The  contract  provided  that  a  resident  employee  would  be  entitled  to  relocate  u>  a  scattered  site 
single  family  bouse.  The  basis  for  the  request  was  that  a  suitable  unit  of  the  appropriate  size  was 
unavailable  in  the  soon-to-be-renovated  public  bousing  project  where  the  resident  then  resided. 
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Because  no  other  resident  was  being  offered  such  a  relocation  unit,  and  especially  not  under  such 
a  contract  a>  prepared  by  Ms.  Levin,  and  because  such  an  arrangement  would  constitute  special 
treatment  of  one  resident  over  all  other  residents,  the  Legal  Division  made  some  basic  inquiries 
into  the  maier. 

The  findings  were  that  the  resident  knew  that,  contrary  to  her  and  Ms.  Levin's  assertion, 
an  appropriitely  sized  unit  was  in  the  process  of  being  prepared  for  the  resident's  relocation.  In 
fact,  the  resdent  herself  had  instructed  the  construction  department  to  stop  work  on  the  unit 
because,  according  to  her,  she  was  moving  to  a  scattered  site  unit  Thereafter,  she,  by  and 
through  Ms.  Levin,  asserted  that  there  was  no  such  unit  available  to  her  and  that  therefore,  she 
bad  no  choice  but  to  relocate  to  a  scattered  site  uniL  Despite  the  fact  that  a  continuing  inquiry 
revealed  more  and  more  questionable  behavior  by  the  resident,  including  alleged  instances  of 
illegal  drug  use,  TAG-KC  instructed  the  Legal  Division  to  stop  all  further  inquiries  and  made 
rude  and  iisulting  remarks  about  the  quality  of  the  work  product  Consequently,  special 
treatment  aid  benefits  were  obtained  based  on  false  and  potentially  fraudulent  statements 
submitted  ty  Ms.  Levin  and  her  client 

Also  near  the  end  of  my  time  at  HAKC,  the  Legal  Division  received  confirmation  that 
one  of  the  nsident  leaders  at  a  particular  public  housing  project  was  harboring  a  former  public 
bousing  resident  by  allowing  her  to  live  in  his  apartment  unit  in  violation  of  the  lease  and  HUD 
regulations.  The  former  resident  had  only  recently  been  evicted  because  of  drug  activity, 
including  i<e,  possession  and  sale  of  crack  cocaine.  She  bad  purportedly  forced  her  young 
teenage  daii|{hters  to  prostitute  themselves  in  order  to  get  money  for  drugs.  This  former  tenant 
was  and  is,  ix>  the  best  of  my  knowledge  and  belief,  under  investigation  by  the  FBI  and  the  HUD 
Office  of  Inspector  General  regarding  the  misappropriation  of  HUD  funds  related  to  the  same 
public  houang  project  from  which  she  was  evicted  and  where  she  was  living  in  violation  of  HUD 
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regulations  The  Legal  Division  started  tenancy  termination  procedures  against  the  resident. 
Because  of  ]vb.  Levin's  int^rrt^itm  on  the  resident's  behalf,  we  were  instructed  by  TAG-KC 
to  stop  all  :»ich  activities. 

LAH'Mo  routinely  simultauoosly  represents  resident  organizations  (in  their  capacities  as 
legal  entities),  individual  board  members  (in  their  individual  capacities)  and  individual  residents 
(in  their  indrddual  capacides)  of  the  same  public  housing  projects.  Although  these  would  appear 
to  most  prainitioners  to  be  conflicting  representations,  LAWMo  purports  to  have  the  ^>propriaie 
waivers  allowing  them  to  engage  in  such  representaticns. 

For  toe  past  few  years,  LAWMo  has  continued  to  work  with  and  lobby  Missouri  state 
legislators  t)  oppose  proposed  legisladon  providing  to  landlords  an  expedited  eviction  procedure 
for  tenants  involved  in  drug-related  activity.  LAWMo  is  commonly  known  to  write  all  of  the 
housing-rehiied  legislation  which  is  sponsored  by  a  particular  Missouri  State  Senator  representing 
a  district  in  the  Kansas  City  area. 

LAV^Mo  has  engaged  in  and  continues  to  engage  in  guerilla  law  practice  tactics,  refusing 
to  abide  by  ttie  standards  of  the  profession  in  Kansas  City.  LAWMo's  attorneys  routinely  renege 
on  settlemai  agreements  which  would  be  binding  among  and  between  normal  practitioners.  They 
engage  in  uioecessary  and  dilatory  tactics,  regularly  flooding  oi^wsing  counsel  with  a  barrage 
of  correspomlence,  motions  and  counterclaims.  And  any  suggesticm  that  perhaps  they  might 
injea  a  degnre  of  civility  found  among  practitioners  who  are  subject  to  normal  market  focces 
leads  to  un:ontrolled  outbursts  of  temper  tantrums  and  pouting,  along  with  self-righteous 
assertions  ttiiit  they  are  standing  up  tor  the  rights  of  the  poor  and  how  could  anyone  dare  to 
question  their  motives  and  sincerity.  Witness  Ms.  Levin's  potentially  tortious  interference 
regarding  ni)  position  at  HAKC  through  her  constant  and  vicious  attacks  launched  against  me 
in  public  an  J  in  her  regular  direct  communications  with  my  client. 
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In  uxxai  montbs,  I  have  learned  that  other  attorneys  at  LAWMo  have  made  attempts  to 
obtain  cemia  financial  information  Irom  HAKC.  The  financial  information  which  they  do 
manage  to  j;<it  is  sketchy  at  best,  leading  them  to  wonder  and  wony  where  the  $123  million  in 
redevelopment  funds  are  going.  To  my  knowledge,  Ms.  Levin  has  no  financial  and/or  business 
expertise  tc>  enable  her  to  make  a  judgment  regarding  the  propriety  and  sufficiency  of  the 
information  being  presented  by  HAKC.  However,  all  of  die  concerns  regarding  HAKC's 
operations  :ii«  routinely  silenced  and  dismissed  as  unfounded  because  of  Ms.  Levin.  The  sense 
among  some  of  the  other  attorneys  is  that  because  Ms.  Levin  is  bringing  in  so  much  money  to 
LAWMo,  :tie  has  effective  control  over  the  entire  LAWMo  organization,  and  their  gentiine 
concern  for  ind  expertise  in  rendering  services  to  the  low  income  community  matter  not  at  all. 
Of  course,  Jiese  same  attorneys  are  reluctant  to  come  forward  because  of  the  fear  of  retribution 
from  Ms.  Levin  and  LAWMo's  Executive  Director,  Richard  Halliburton. 

Anecdotal  evidence  suggests  that  many  low  income  residents  feel  that  their  legal  needs 
are  not  being  served  by  LAWMo.  Because  of  the  highly  political  nature  of  Ms.  Levin's 
representaticin  of  public  housing  residents  exclusively,  many  public  bousing  resiiients  and  other 
people  in  the  low  income  community  are  reluctant  to  go  to  LAWMo.  During  my  time  at 
HAKC,  arnay  residents  came  to  me  seeking  legal  assistance.  Legal  ethical  considerations 
prevented  lae  from  rendering  services  on  their  behalf.  However,  moral  ethical  concerns  led  me 
to  try  to  otiain  alternative  assistance  for  them.  Yet,  my  attempts  to  enlist  volunteer  attorneys 
£rom  the  piivate  sector  were  thwarted.  I  was  told  that  LAWMo  already  had  a  volunteer  attorney 
program  in  place.  The  trouble  is,  the  only  way  people  can  participate  in  LAWMo's  volunteer 
attorney  program  is  to  go  through  LAWMo,  which  is  what  many  of  them  are  trying  to  avoid. 
And  so  they  are  effectively  shut  out  of  the  legal  system  in  Kansas  City. 

Sini:i:  my  termination  from  HAKC,  I  have  been  unable  to  find  other  permanent 
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employmeot.  On  the  occasioa  of  an  interview  last  summer,  the  potential  employer  noted  that 
I  had  workixi  with  Ms.  Levin  and  stated  that  be  knew  her  well.  After  not  hearing  from  him  or 
the  company  again,  I  can  only  assume  that  Ms.  Levin  had  no  coaq>unction  about  repeating  her 
opinion  regarding  my  lack  of  abilities,  as  she  did  to  my  former  employers.  On  another  occasion, 
the  owner  of  a  temporary  placement  firm  for  attorneys  asked  me  what  had  happened  at  HAKC 
and  I  told  ber  about  my  experience  and  LAWMo's  involvement.  Although  she  had  referred  me 
to  two  (2)  placements  prior  to  that  time  and  bad  received  positive  comments  regarding  my  work 
and  abilities.  I  have  received  no  calls  from  her  since  then.  On  a  visit  to  her  office  she 
deliberately  avoided  meeting  with  me,  and  during  a  call  to  her  office  she  deliberately  avoided 
identifying  terself  to  me.  Contacts  with  the  Missouri  Association  of  Trial  Attorneys  refuse  to 
take  or  return  my  calls.  Word  has  gotten  back  to  me  that  the  reason  is  because  of  my  position 
regarding  LjKWMo.  Consequently,  I  can  only  assume  that  I  have  been  effectively  blackballed 
by  a  significant  portion  of  the  legal  communis  because  of  Ms.  Levin. 

I  ani  fix}m  a  poor,  working  class  family.  My  fother  worked  as  a  welder,  mechanic, 
consnuctioii  worker,  elec&ician,  in  short,  at  whatever  jobs  he  could  get.  My  mother  worked  for 
oearly  30  yitars  as  a  public  school  cafeteria  manager  until  she  was  forced  to  retire  recently 
because  uf  a  woik-related  disabiliQr.  Having  been  poor  myself,  I  understand  the  needs  of  die 
poor.  I  doa't  just  fed  their  pain  -  I  know  their  pain  because  it  is  the  same  as  mine.  1 
understand  that  they  need  legal  rq)resemation  just  as  does  everyone  else.  Yet  in  order  for  it  to 
be  effective:,  the  representatioa  must  be  rendered  in  a  calm,  professional  manner,  free  from  any 
soit  of  radical  social  and/or  personal  agenda.  The  individual  needs  of  individual  poor  people 
must  be  adlressed.  The  legal  service  providers  must  provide  solutions  to  the  problems,  not  be 
another  sotice  of  conflia.  These  things  are  not  happening  in  Kansas  CiQr.  These  are  just  some 
of  the  failiiijs  of  LAWMo. 
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Riglu.  now,  at  this  very  moment,  I  and  my  family  face  an  uncertain  future.  Id  September, 
1992,  my  husband  lost  his  contract  position  and  was  unable  to  find  work  again  until  January  of 
this  year.  E^Ie  is  now  nominally  employed  by  a  computer  company  in  order  to  get  insurance 
coverage  for  our  family.  Until  the  con^any  is  able  to  bill  him  out  on  a  contract,  the  salary  he 
receives  will  continue  to  be  quite  small.  I  am  attempting  to  establish  my  own  law  practice,  but 
it  will  take  j'ears  to  get  back  to  the  level  of  income  I  was  at  before.  Years  that  I  don't  have, 
because  if  I  can't  find  work  in  the  next  month,  my  family  and  I  face  serious  financial 
consequencii,  including  losing  our  home  and  everything  else  we've  woriced  so  bard  for. 
Untbrtunattly,  based  upon  the  past  year's  experience,  I  fear  that  the  much  needed  work  will  not 
be  forthcoming. 

My  $>3n  is  13  and  my  daughter  is  8.  I  am  trying  to  instill  into  them  the  same  sense  of 
decency  ami  fairness  that  my  parents  gave  to  me.  The  belief  that  hard  work  will  be  rewarded. 
The  moral  :3rength  to  stand  up  for  what  you  know  is  right.  But  it's  hard  to  teach  these  things 
when  they  :i<:e  how  I  have  been  mistreated  for  standing  up  for  the  right,  abiding  by  the  law, 
fulfilling  mf  duty  as  as  officer  of  the  court.  It  breaks  my  bean,  every  day,  to  look  at  them  and 
know  that  \/-t  may  soon  be  homeless  because  I  have  not  been  able  to  find  work. 

Coadng  from  poor  circumstances  as  I  do,  it  was  and  is  a  great  honor  to  be  a  lawyer.  I 
take  seriously  my  position  as  an  officer  of  the  coun.  I  believe  my  first  obligation  is  to  uphold 
the  law  and  to  ensure  diat  my  clients  abide  by  die  law.  And  yet,  my  attempts  to  bring  honor  and 
dignity  to  ttic  profession  as  I  practice  it  appear  to  brii^  pimishment  and  rejection  from  others  in 
die  professi3n,  others  like  Julie  Levin. 

When  this  nightmare  first  started  a  year  ago,  I  believed  it  to  be  an  isolated  incident,  that 
Ms.  Levin  A-as  just  an  aberrant,  rogue  lawyer,  crazed  by  her  sense  of  power  over  the  Housing 
Autboriiy.   If  that  were  the  case  and  it  were  an  isolated  event,  I  could  almost  dccept  it   But 
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when  I  see  :uk1  bear  of  bow  numerous  other  Legal  Services  attorneys  all  over  the  country  behave 
in  the  same  lashioo,  thinking  nothing  of  raining  people's  lives  and  the  lives  of  their  children,  I 
can't  accep:  it 

I  an.  a  Oemooat!  Not  the  limousine  liberal  type,  but  the  hard  working  blue  collar  type. 
I  am  lunniti];  for  Missouri  State  Representative  as  a  Democrat.  I  say  this  to  stress  to  you  that 
what  hai^iMl  to  me  has  nothing  to  do  with  being  a  Democrat  or  a  Rq>ublican.  To  <>nipha«Ti> 
to  you  that  iliis  is  not  and  must  not  be  a  partisan  issue.  Tbis  is  an  issue  of  what  is  right  and  just, 
an  issue  of  v/hat  our  goveroment  cannot  and  must  not  allow.  If  any  other  government-funded 
program  witaked  such  havoc  for  any  reason,  it  would  not  be  tolerated.  And  so  we  must  not 
tolerate  Le{.ti  Services  as  it  wreaks  such  havoc  under  the  guise  of  serving  the  poor. 

Our  <x>uatry  faces  many  hard  decisions  now  and  in  the  coming  years.  Many  programs, 
including  public  bousing  and  the  rest  of  the  Greater  Welfare  system,  must  be  dramatically 
reformed  if  vire  are  to  achieve  the  fiscal  stabili^  that  will  be  required  for  the  continued  prosperity 
of  the  couiiiy.  I  have  long  been  an  advocate  for  the  hghts  of  the  underclass  and  the 
downtrodden,  having  come  from  there  myself,  and  it  saddens  me  to  come  to  dtis  conclusion.  But 
I  trtily  and  lirmly  believe  that  the  only  way  we  will  ever  achieve  the  necessary  meaningful 
reform  of  tiu»e  programs  is  to  first  reform  or  abolish  the  Ltpl  Services  G)rporation.  LSC,  as 
exemplified  by  LAWMo,  has  lost  sight  of  its  original  purpose  of  rendering  legal  services  to 
individual  bw  income  people.  It  is  accountable  to  no  one,  but  instead  seeks  to  impkmem  its 
own  outdatiiil  political  agenda  —  an  agenda  which  acts  not  to  make  meaningful  change  in  its 
clients'  lives  but  to  perpetuate  the  long  term  purposeful  dependency  of  those  it  claims  to  serve. 

Left  as  it  is,  LCS  will  continue  to  obstruct  and  resist  any  and  all  efforts  at  change  to  these 
programs  wiiose  federal  funds  have  become  its  mother's  milk  of  continued  existence.  It  will 
fight  effofC;  at  change,  not  so  much  in  standing  up  for  the  rights  of  the  underprivileged  but  in 
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trying  to  pcserve  itself.  Left  as  it  is,  I  fear  that  the  end  result  will  be  that  we,  the  public,  as 
the  ultimau:  source  of  funding  for  LSC,  by  and  through  LSC  will  litigate  ourselves  even  further 
into  moral  and  social  chaos. 

v-'To  iKirapfarase  Ben  Wattenburg  tixnn  his  book  Values  Matter  Most,  government  nmst  do 
no  harm.  Du.  A,  government  must  undo  any  harm  which  it  has  done.  LSC  is  a  great  harm 
which  must  be  undone.  I  urge  you  to  tmdo  that  harm  now  by  acting  to  defimd  Legal  Senrices 
Cotponuioii 
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MEMORANDUM 


SUBJECT:     Guinotte  Manor  Resident  Association  -  Eligibility  as  RC/RMC 
DATE:  April  4,  1995 


This  memorandum  examines  the  eligibility  of  Guinotte  Manor  Resident  Association  (Guinotte) 
for  ofiScial  recognition  as  a  resident  council  (RC)  and/or  resident  management  corporation 
(RMC).  The  basis  for  the  detennination  of  eligibility  (or  ineligibility)  is  the  organizational 
documents  for  Guinotte. 

24  CFR  §964. 115  (in  subpart  B)  sets  forth  the  requirements  for  a  RC.  The  RC  must  meet  each  of 
the  specified  requirements  in  order  to  receive  official  recognition  from  the  Housing  Authority 
and  HUD,  in  order  to  be  eligible  to  receive  funds  for  RC  activities  and  in  order  to  receive 
stipends  for  officers.  The  requirements  are  as  follows: 

1 .  The  RC  must  consist  of  persons  residing  in  public  housing  and  may  represent 
residents  of  scattered  sites,  of  contiguous  row  houses,  of  one  or  more  contiguous  buildings,  of  a 
development  or  of  any  combination  of  the  above.  24  CFR  §964. 125  provides  that  any  member 
of  a  public  housing  household  whose  name  is  on  the  lease  and  meets  the  requirements  of  the  by- 
laws is  eligible  to  be  a  member  of  a  RC.  Voting  membership  is  limited  to  designated  heads  of 
households  (regardless  of  age)  and  other  household  members  who  are  18  years  of  age  or  older 
and  whose  names  appear  on  the  lease. 

Guinotte's  by-laws  provide  that  all  persons  over  the  age  of  eighteen  who  are  lawful  tenants  of 
Guinotte  Manor  shall  be  members.  This  membership  requirement  is  more  restrictive  than  that  in 
the  regulations,  as  it  would  be  possible  for  a  person  to  be  a  lawful  tenant  and  be  younger  than 
eighteen.  Guinotte's  by-laws  allow  all  members  to  vote.  Because  the  categories  of  members  and 
voting  membership  are  more  restrictive,  Guinotte  does  not  meet  the  first  criterion  for 
qualification  as  a  RC. 

2.  The  RC  must  adopt  written  procedures  (e.g.,  by-laws,  a  constitution)  which 
provide  for  the  election  of  residents  to  the  governing  board  by  the  voting  membership  on  a 
regular  basis,  but  at  lease  once  every  three  (3)  years.  The  written  procedures  must  also  provide 
for  the  recall  of  the  resident  board  by  the  voting  membership.  The  recall  procedures  must  allow 
for  a  petition  or  other  expression  of  the  voting  membership's  desire  for  a  recall  election  and  must 
specify  the  percentage  of  the  voting  membership  who  must  be  in  agreement  in  order  to  hold  a 
recall  eleaion.  This  percentage  cannot  be  less  than  ten  percent  (10%)  of  the  voting  membership. 

Guinotte's  by-laws  provide  for  election  of  the  Board  of  Directors  at  least  every  three  years, 
depending  upon  the  meeting  attendance  records  of  individual  Board  members.  However,  the  by- 
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laws  do  not  provide  for  recall  of  the  board  by  the  voting  membership.  Therefore,  this 
requirement  has  not  been  satisfied. 

3.         The  RC  must  have  a  democratically  elected  governing  board,  elected  by  the 
voting  membership.  The  board  must  consist  of  at  least  five  (5)  elected  board  members.  24  CFR 
§964. 130  sets  forth  the  election  procedures  and  standards.  In  the  event  that  the  RC  fails  to 
satisfy  HUD's  minimum  standards  for  fair  and  frequent  elections  or  &ils  to  follow  its  own 
election  procedures,  HUD  shall  require  the  Housing  Authority  to  withdraw  recognition  of  the  RC 
and  to  withhold  resident  services  flmds,  as  well  as  fimds  provided  in  conjunction  with  services 
rendered  for  resident  participation  in  public  housing.  Additionally,  the  Housing  Authority  must 
monitor  the  RC  election  process  and  must  establish  procedures  to  appeal  an  adverse  decision 
relating  to  a  RC's  &ilure  to  satisfy  HUD  minimum  standards. 

Guinotte's  by-laws  provide  that  the  Board  of  Directors  shall  consist  of  between  three  (3)  and  five 
(5)  persons,  as  determined  by  the  Board  of  Directors.  The  election  procedures  set  fortlrin  the 
by-laws  do  not  meet  the  election  standards  set  forth  in  24  CFR  §964. 130.  Additionally,  there  is 
no  information  to  suggest  that  these  standards  were  met  during  any  of  Guinotte's  elections.  But 
regardless  of  the  procedures,  the  possibility  of  fewer  than  five  (S)  directors  is  enough  to 
disqualify  Guinotte  with  regard  to  this  requirement.  Therefore,  Guinotte  does  not  qualify  as  a 
RC  and  is  not  eligible  for  official  recognition  as  such. 

Consequently,  in  order  to  receive  official  recognition  as  a  tenant-representative  group,  Guinotte 
must  qualify  as  a  RMC.  The  requirements  of  a  RMC  are  set  forth  in  24  CFR  §964. 120. 

The  regulations  provide  that  a  RMC  must  consist  of  residents  residing  in  public  housing  and 
must  have  each  of  the  specified  characteristics  in  order  to  receive  official  recognition  from  the 
Housing  Authority  and  HUD.  These  requirements  are  as  follows: 

1 .  The  RMC  must  be  a  non-profit  organization,  validly  incorporated  under  the  laws 
of  the  state  in  which  it  is  located. 

The  documenu  which  are  available  (i.e.,  certificate  of  incorporation,  articles  of  incorporation 
and  by-laws)  are  sufficient  to  establish  that  Guinotte  has  been  validly  incorporated  under  the 
laws  of  Missouri  and  to  verify  that  it  was  indeed  set  up  as  a  non-profit  organization. 

2.  The  RMC  may  be  established  by  more  than  one  resident  council,  so  long  as  each 
council  approves  the  establishment  of  the  corporation  and  has  representation  on  the  Board  of 
Directors  of  the  corporation. 

Guinotte  was  established  by  individual  residents,  not  by  resident  councils.  Therefore,  there  is  no 
need  for  representation  from  any  resident  council. 

3.  The  RMC  must  have  an  elected  Board  of  Directors,  with  elections  to  be  held  at 
least  once  every  three  (3)  years. 
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Guinotte's  by-laws  provide  for  three-,  two-  and  one-year  tenns  for  the  Board  members, 
depending  upon  the  number  of  meetings  attended  during  the  previous  twdve  (12)  nmnths. 
Therefore,  this  requirement  has  been  satisfied. 

4.  The  RMC's  by-laws  must  require  the  Board  of  Directors  to  include  resident 
representatives  of  each  resident  council  involved  in  establishing  the  corporation.  The  by-laws 
must  also  include  qualifications  to  run  for  office,  fi^uency  of  elections,  procedures  for  recall 
and  term  limits  if  desired. 

As  stated  above,  Guinotte  was  established  by  individual  residents.  The  by-laws  set  forth  the 
qualification  to  hold  office,  with  membership  being  the  only  such  qualification.  The  by-laws 
provide  for  the  firequency  of  elections  based  upon  Board  members'  meeting  attendance  records. 
The  by-laws  provide  for  removal  of  Board  members  by  vote  of  the  other  Board  members,  but  not 
recall.  The  by-laws  provide  for  removal  of  officers  under  the  same  procedures  used  for  the 
removal  of  Board  members.  The  by-laws  do  not  provide  for  term  limits.  Guinotte's  by-laws  do 
not  contain  each  of  the  specified  provisions.  Therefore,  this  requirement  has  not  been  satisfied. 

5.  The  RMC's  voting  members  must  be  heads  of  households,  of  any  age,  and  other 
residents  18  years  of  age  or  older  and  whose  names  appear  on  a  lease. 

As  stated  previously,  Guinotte  grants  membership  only  to  lawfiil  tenants  over  the  age  of 
eighteen.  The  by-laws  define  voting  membership  as  aU  members.  These  provisions  do  not 
satisfy  the  requirement. 

6.  If  a  resident  council  already  exists  for  the  development,  or  a  portion  thereof  the 
RMC  must  be  approved  by  the  resident  council  board  and  a  majority  of  the  residents.  If  there  is 
no  resident  council,  a  majority  of  the  residents  of  the  development  must  approve  the 
establishment  of  the  RMC  for  the  purposes  of  managing  the  project. 

There  is  no  evidence  to  suggest  that  there  is  a  resident  council  in  existence  at  the  Guinotte 
Development.  Consequently,  board  approval  would  likely  not  be  necessary.  However,  there  is 
no  information  upon  which  to  determine  whether  a  majority  of  the  residents  approved  Guinotte. 
Therefore,  it  is  impossible  to  determine  if  this  requirement  has  been  satisfied. 

7.  The  RMC  may  serve  as  both  the  RMC  and  the  RC  so  long  as  the  RMC  meeu  the 
requirements  for  a  RC. 

Guinotte  does  not  meet  the  requirements  of  a  RC,  therefore  it  cannot  serve  as  such. 

8.  Additional  concerns. 

Guinotte  is  in  LDP  status.  The  LDP  determination  has  not  be  reviewed  and  the  circumstances 
surrounding  it  are  only  generally  known.  However,  given  the  fact  that  a  new  tenant  organization 
is  being  or  has  been  organized  at  the  Guinone  Development,  and  assuming  that  the  new  group 
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and/or  other  Guinotte  residents  have  no  intention  of  reactivating  the  old  RMC.  the  correct  course 
of  action  would  be  to  formally  dissolve  the  RMC.  This  would,  at  a  mininnnn,  entail  filing  with 
the  Secretary  of  State  articles  of  dissolution  and  obtaining  a  certificate  of  dissolution.  Based 
upon  the  LDP  regulatory  provisions,  it  appears  that  the  dissolution  can  occur  at  any  time  and 
need  not  wait  until  the  expiration  of  the  LDP. 

The  implications  of  all  this  are  as  follows.  24  CFR  §964.205  provides  that  RCs  and/or  RMCs,  as 
defined  in  subpart  B  of  24  CFR  §964,  are  eligible  to  participate  in  a  TOP.  Therefore,  since 
Guinotte  does  not  qualify  as  either  a  RC  or  a  RMC,  neither  does  it  qualify  for  TOP  funding. 

Additionally,  because  the  Housing  Authority  must  officially  recognize  a  duly  elected  RC  as  the 
sole  representative  of  the  residents  it  purports  to  represent  (24  CFR  §964.  I8(aXl)),  an  unofficial 
RC  cannot  be  a  represenUtive  of  the  residents,  and  the  unoflicial  RC  is  not  allowed  resident 
input  into  decisions  concerning  public  housing  operations.  24  CFR  §964. 18(aX7). 

Based  upon  the  infonnation  available,  it  appears  that  Guinotte  does  not  qualify  as  either  a  RMC 
or  a  RC.  Therefore,  Gtiinotte  is  not  eligible  to  receive  TOP  funding,  or  any  other  funding  for 
that  matter.  Neither  is  Guinotte  eligible  to  contract  with  the  Housing  Authority  to  perform 
management  functions,  such  as  the  work  which  was  previously  done.  24  CFR  §22S(a).  Finally, 
and  perhaps  most  importantly,  Guinotte  does  not  have  standing  to  give  resident  input  into 
decisions  concerning  public  housing  operations. 

Guinotte,  in  the  event  it  chooses  to  remain  in  existence,  should  be  requested  to  supply  the 
documentation  necessary  to  establish  itself  as  either  a  RC,  a  RMC  or  both.  Further,  it  should  be 
requested  to  amend  its  organizational  documents  and  institute  all  procedures  as  necessary  to 
qualify  itself  as  either  a  RC,  a  RMC  or  both.  Fmally,  it  should  be  requested  to  submit  to  the 
Housing  Authority,  for  the  Housing  Authority's  use  and  reliance  thereon,  a  letter  of  opinion 
rendered  by  its  counsel  that,  inter  alia,  it  has  satisfied  the  requirements  of  a  RC,  a  RMC  or  both, 
that  it  is  eligible  for  official  recognition  by  the  Housing  Authority  and  by  HUD,  that  it  is  eligible 
to  receive  funding  from  the  Housing  Authority  in  administering  HUD  programs,  that  its  leaders 
are  eligible  to  receive  stipends,  that  (if  a  RMC)  it  is  eligible  to  contract  with  the  Housing 
Authority  and  that  it  is  eligible  to  offer  resident  input  into  public  housing  operations. 

The  regulations  regarding  funding,  contracting  and  the  like  are  mandatory,  not  discretionary. 
Consequently,  the  Housing  Authority  has  no  discretion  to  waive  these  requirements  for  any 
entity  for  any  reason.  These  requirements  apply  to  any  new,  renewed  or  renegotiated  contracts 
on  or  after  September  23,  1994.  All  contracts  (and  all  payments  thereunder),  all  stipends  and  all 
reliance  upon  resident-representative  input  should  be  suspended  until  such  time  as  the  RCs  and 
RMCs  establish  their  compliance  with  these  requirements,  but  in  no  event  for  more  than  ninety 
(90)  days.  Thereafter,  all  contracts,  funding  and  the  like  will  be  terminated  and  the  entities 
placed  on  the  Housing  Authority's  ineligible  list. 
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IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  T 
WESTERN  DISTRICT  OF  MISSOURI 

WESTERN  DIVISION  /<b: 


DOLETHA  TINSLEY,  et  ai^/ 
Plaintiffs, 


HENRY  G.  CISNEROS,  et  al. . 
Defendants. 


No.  89-0023-CV-W-l\ 


:i   BUT. -r  CfuO 

WIS.  nswn 


RESPONSE  OF  HUD  TO  PLAINTIFFS' 
APPLICATION  FOR  FEES  OF  NOVEMBER  3.  1995 

HUD  prefaces  its  response  with  an  acknowledgment  that  no  fees 
are  sought  by  Plaintiffs  against  HUD.  The  matter  is  between 
Plaintiffs  and  HAKC,  subject  to  the  Court's  exercise  of  its 
discretion  to  award  or  deny  fees.  Nevertheless,  since  virtually 
all  funding  for  HAKC  comes  from  HUD,  the  government  submits  the 
following  suggestions  and  concerns. 

As  Plaintiffs  have  conceded,  they  are  entitled  to  seek  more 
attorney  fees  in  this  case  only  when  the  fees  directly  relate  to 
enforcement  actions  against  Defendants.  The  fact  is  that  no 
enforcement  actions  have  occurred  since  last  July.  To  the  extent 
any  fees  are  sought  between  April  1993  and  July  1994,  the 
recitation  should  be  carefully  scrutinzed  to  determine  which 
activities  would  have  occurred  as  a  part  of  monitoring  the  consent 
decree  or  taking  part  in  the  receivership,  neither  of  which  should 
subject  HAKC  to  fees. 

To  the  extent  that  this  Court  determines  that  Plaintiffs  have 
identified  lawyering  activities  that  were  not  monitoring  and  were 
not  part  of  Plaintiffs'  counsel's  participation  in  receivership 


■— i"-int  M.        '^^J 


147 


concerns,  HUD  asks  the  Court  to  undertake  a  balancing  test  in  light 
of  the  circumstances  of  this  case. 

There  is  no  question  that  Plaintiffs  have  been  well  served  by 
their  counsel  in  this  case  and  will  continue  to  be  well  served. 
HUD  does  not  contest  the  ability  or  expertise  of  Ms.  Levin. 
However,  the  fact  remains  that  there  is  little  money  to  go  around 
when  one  examines  the  funds  available  to  pay  fees.  A  balance 
should  be  struck  when  considering  reimbursement  of  Legal  Aid  beyond 
the  level  which  is  already  funded  for  representing  the  poor. 

There  is  an  unfortunate  truth  here.  There  is  not  enough  money 
to  both  fully  fund  Legal  Aid  and  fully  house  the  poor.  Where 
reimbursement  must  come  from  a  budget  funded  by  the  public  to  house 
the  poor,  the  balance  should  be  struck  in  favor  of  housing.  HAKC 
faces  significant  budget  shortages,  as  this  Court  is  well  aware. 
If  any  more  attorney  fees  are  awarded  in  this  case,  they  should  be 
at  a  reduced  rate  and  be  strictly  scrutinized. 

HUD  does  not  suggest  that  Plaintiffs'  counsel  is  unworthy  of 

compensation  beyond  what  is  funded  by  the  public.   HUD  suggests 

only  that,  because  Legal  Aid  is  funded  to  perform  the  activities 

for  which  fees  are  requested  and  because  money  is  so  scarce,  less 

than  full  reimbursement  is  reasonable. 

Respectfully  submitted, 

Stephen  L.  Hill,  Jr. 
United  States  Attorney 


\<^S^Q^(tSlr^ 


Alleen  S.  Castellani 
Deputy  United  States  Attorney 
1201  Walnut  Street, -Suite  2300 
Kansas  City,  Missouri   64106 
(816)  426-3130 

Attorneys  for  HUD 
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IH  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

WESTERK  DISTRICT  OF  MISSOURI 

WESTERN  DIVISION 


DOLETEA  TINSLEY,  CORINE  BATT6, 
BERTHA  DOSS,  LORINE  DAWKINS, 
MARY  VANN,  AND  LINDA  ROBINSON, 
ON  BEHALF  OF  THEMSELVES  AND 
THOSE  SIMILARLY  SITUATED, 

Plaintifls, 


HENRY  6.  CI8NER0S,  SECRETARY 
OF  THE  UNITED  STATES  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT; 
THE  UNITED  STATED  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT; 
TAG  ASSOCIATES  OF  KANSAS  CITY, 
INC.,  RECEIVER  OF  THE  HOUSING 
AUTHORITY  OF  KANSAS  CITY,  MISSOURI 
AND  THE  HOUSING  AUTHORITY  OF 
KANSAS  CITY,  MISSOURI. 


Defendants . 


Case  No.  89-0023-CV-W-l 
CLASS  ACTION 


[j:  Nov^^^ 


DEFENDANT  HOUSING  AUTHORITY  OF  KANSAS  CITY, 

MISSOURI'S  SUGGESTIONS  IN  OPPOSITION  TO  PLAINTIFFS' 

APPLICATION  FOR  ATTORNEY'S  FEES  PURSUANT  TO  42  U.S.C.  SX988 
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IM  TEE  UNITED  STATES  DISTRICT  COURT  FOR  THE 

WESTERN  DISTRICT  OP  MISSOURI 

WESTERN  DIVISION 


DOLETHA  TIN8LEY,  CORINE  BATT6, 
BERTHA  DOSS,  LORINE  DAWKIN8, 
MARY  VAMN,  AND  LINDA  ROBINSON, 
ON  BEHALF  OF  THEMSELVES  AND 
THOSE  SIMILARLY  SITUATED, 

Plaintiffs, 


HENRY  6.  CISNEROS,  SECRETARY 
OF  THE  UNITED  STATES  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMJENT; 
THE  UNITED  STATED  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT; 
TAG  ASSOCIATES  OF  KANSAS  CITY, 
INC.,  RECEIVER  OF  THE  HOUSING 
AUTHORITY  OF  KANSAS  CITY,  MISSOURI 
AMD  THE  HOUSING  AUTHORITY  OF 
KANSAS  CITY,  MISSOURI. 


Defendants. 


Case  No.  89-0023-CV-W-l 
CLASS  ACTION 


DEFENDANT  HOUSING  AUTHORITY  OF  KANSAS  CITY, 

MISSOURI'S  SUGGESTIONS  IN  OPPOSITION  TO  PLAINTIFFS' 

APPLICATION  FOR  ATTORNEY'S  FEES  PURSUANT  TO  42  U.S.C.  gl988 

COMES  NOW  Defendant  Housing  Authority  of  Kansas  City, 

Missouri  (Defendant  HAKC)  by  and  through  its  undersigned  counsel, 

and  in  opposition  to  plaintiffs'  Application  for  Attorney's  Fees, 

submits  the  following  suggestions. 


I.     fiATVnrr^'  i^igPT  TP  SEEy  ATToywPY's  yEES  undct 

42  U.S.C.  <1988  IS  MODIFIED  BY  THE  CONSENT  DECREE 


In  their  suggestions,  plaintiffs  state,  as  a  reason  why  they 
should  be  awarded  attorney's  fees,  that  they  are  the  prevailing 
parties.   That  they  are  or  were  the  prevailing  parties  is 
irrelevant  to  this  inquiry  inasmuch  as  the  paurameters  of  their 
right  to  seek  attorney's  fees  have  been  set  by  the  Consent 
Decree.   While  it  is  true  that,  absent  an  express  waiver  of 
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attorney's  fees,  even  in  the  case  of  a  consent  decree,  a 

prevailing  party  will  still  retain  the  statutory  right  to  seek 

attorneys  fees.   Ashlev  v.  Atlantic  Richfield  Co..  794  F.2d  128, 

138-39 (3rd  Cir.  1986).   Such  is  not  the  case  in  this  matter. 

As  plaintiffs  state,  plaintiffs,  Defendant  HAKC  and  the 

other  Defendants  entered  into  a  Consent  Decree  on  November  25, 

1991,  (the  Decree).   The  Decree  provided,  in  522.,  that: 

"HAKC  will  pay  $95,000.00  to  plaintiffs  in  full 
compensation  for  their  attorney's  fees.  .  .  . 
Plaintiffs  will  not  thereafter  be  compensated  for  any 
work  in  monitoring  this  Decree,  except  that,  should 
plaintiffs  obtain  from  the  Covirt  further  orders  for  the 
enforcement  of  this  Decree,  their  right  to  seek  fees, 
expenses  and  costs  including  the  costs  of  any  court- 
ordered  notification  to  the  class  members  for  such  work 
against  either  or  both  HAKC  and  HUD  is  reserved." 

As  seen  from  the  terms  of  the  Decree  as  stated  above, 

plaintiffs  expressly  agreed  that  their  attorney  would  not  be 

compensated  for  monitoring  the  Decree.   The  only  exception  to  the 

waiver  of  attorney's  fees  is  in  the  event  that  further 

enforcement  orders  are  obtained.   Then,  and  only  then,  may 

plaintiffs  seek  additional  attorney's  fees.  And  then  only 

insofar  as  such  fees  relate  to  the  specific  enforcement  action. 

II.   THE  AWARD  SOUGHT  BY  PLAIWTirTS  IS  NOT  REAS0N7VBLE  NOR 
IS  IT  ALLOWABLE  UNDER  THE  TERMS  OF  THE  CONSENT  DECREE 

Plaintiffs  seek  an  award  of  $172,508.40  for  attorney's  fees. 

Plaintiffs  claim  that  this  Eunount  is  both  reasonable  and  ■ 

allowable  under  the  terms  of  the  Decree.   As  stated  above,  the 

only  fees  to  which  plaintiffs  may  be  entitled  are  those  which 

directly  relate  to  enforcement  actions  against  either  or  both 

Defendant  HAKC  and  HUD.  This  construction  is  not  only  apparent 

from  the  language  of  the  Decree,  but  also  from  the  interpretation 
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given  it  by  the  Court  in  its  April  15,  1994,  Order  Awarding 

Attorney  Fees.   The  Court  stated  therein  as  follows: 

"It  is  clear  from  this  language  [as  quoted  above]  that 
Plaintiffs  are  not  entitled  to  receive  attorney  fees 
for  work  done  in  monitoring  the  Consent  Decree.  .  .  . 
Thus,  the  Court  finds  that  Plaintiffs  should  be  awarded 
attorney  fees  only  for  work  done  specifically  on  the 
contempt  motion .  .  .  . " 

Further,  the  Court  readdressed  this  issue  in  its  June  13, 

1994,  Order,  stating  as  follows: 

"The  court  already  addressed  this  argument  in  the  April 
15,  1994  Order  and  at  the  risk  of  redundancy,  the  court 
will  reiterate  the  explanation  of  paragraph  twenty-two: 
'At  the  time  the  parties  entered  into  the  Consent 
Decree,  the  parties  anticipated  that  Plaintiffs 
would  continue  to  monitor  Defendants'  compliance 
with  the  Consent  Decree  and  agreed  that  Plaintiffs 
would  not  be  entitled  to  any  attorney  fees 
associated  with  such  monitoring.   However,  should 
such  monitoring  lead  to  the  determination  of 
noncompliance,  additional  attorney  fees  would  be 
awaurded  to  Plaintiffs  in  connection  with  the 
contempt  motion.   Thus,  the  Court  finds  that 
Plaintiffs  should  be  awarded  attorney  fees  only 
for  work  done  specifically  on  the  contempt 
motion.'" 

The  Court  went  on  to  state  as  follows: 

"This  explanation  recognizes  that  paragraph  twenty-two 
distinguishes  between  monitoring  and  gathering  evidence 
for  a  contempt  hearing.   Plaintiffs  cannot  receive 
attorney's  fees  for  monitoring,  but  plaintiffs  can 
collect  reasonable  attorney's  fees  for  the  time  they 
spent  collecting  evidence  to  present  at  a  contempt 
hearing.  ...  As  explained  earlier,  paragraph  twenty- 
two  of  the  Consent  Decree  prohibits  plaintiffs  from 
receiving  attorney's  fees  for  the  costs  of  monitoring 
compliance. " 

Upon  examination  of  plaintiffs'  attorney's  time  records 

attached  to  plaintiffs'  suggestions,  it  is  readily  apparent  that 

plaintiffs  are  seeking  attorney's  fees  both  for  enforcement 

actions  (contempt  proceedings) ,  which  fees  are  allowed  under  the 

Decree,  and  for  monitoring  activities,  which  fees  are  HOT   allowed 
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under  the  Decree.   In  fact,  upon  inspection  it  is  clear  that  the 
bulk  of  plaintiffs'  request  for  fees  is  for  monitoring. 

As  the  Court  has  iterated  and  reiterated  to  plaintiffs,  they 
are  not  entitled  to  attorney's  fees  for  monitoring  activities. 
Plaintiffs'  counsel's  rendering  of  the  Court's  April  15,  1994, 
Order  that  "...  plaintiffs  may  be  compensated  for  time  expended 
on  this  case  should  plaintiffs  obtian  [sic]  further  orders  for 
the  enforcement  of  this  Decree.  .  .  ."is  disingenuous.   The 
Court  has  clearly  stated  that  plaintiffs  may  seek  attorney's  fees 
only   for  such  time  as  is  spent  in  obtaining  further  enforcement 
orders.   Pursuing  and  obtaining  any  such  enforcement  orders  does 
not  open  up  the  door  for  compensation  thereafter  for  all   matters 
related  to  the  Decree,  but  only  for  the  enforcement  actions. 

Plaintiffs'  counsel's  statement  that  she  has  "... 
eliminated  any  request  for  compensation  for  time  that  was  merely 
monitoring  the  Decree  such  as  reviewing  a  quarterly  report  that 
had  no  erroneous  or  objectionable  information.  .  .  ."is  clearly 
an  attempt  to  blvir  the  lines  between  monitoring  and  enforcement, 
which  lines  the  Court  has  established  via  its  Orders  of  April  15, 
1994,  and  June  13,  1994. 

Plaintiffs'  counsel's  statement  that  "[a] 11  of  counsel's 
time  .  .  .  was  necessary  to  insure  [sic]  that  enforcement  orders 
entered  by  this  Court  were  carried  out  .  .  . "  is  a  rather 
tortured  interpretation  of  counsel's  activities  as  non-monitoring 
activities,  as  is  evidenced  by  counsel's  own  time  records.   Upon 
inspection,  plaintiffs'  counsel's  records  reveal  that  she  is 
claiming  time  for,  inter  alia,  the  following:   5/04/93  ("Review 
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(juarterly  report  and  attachments  compare  with  Consent  Decree; 
review  correspondence  in  file");  5/11/93  ("Review  quarterly 
report;  call  to  J.  James");  7/27/93  ("Calls  to  HAKC;  calls  to 
clients;  review  Consent  Decree  and  letter  from  J.  James") ; 
2/17/94  ("Calls  to  HAKC;  calls  to  clients");  4/05/94  ("Call  to 
HAKC;  call  to  clients");  7/03/94  ("Review  Proposals");  7/04/94 
("Review  Proposals");  7/05/94  ("Review  Proposals");  7/12/94 
("Review  proposals;  review  senate  bill  on  pub.  housing;  more 
investigation  of  Receiver  applicants");  7/18/94  ("Interviews  of 
receiver  applicants");  7/19/94  ("T.B.  Watkins  groundbreaking; 
mtg.  w/Bert  Berkley;  disc.  w/HAKC  staff");  7/20/94  ("Disc.  w/L. 
Doston;  review  statutory  changes  re:  relocation") .   This  list  is 
far  from  exhaustive,  but  it  is  illustrative  of  the  fact  that 
plaintiffs'  counsel's  activities  have  been  far  more  extensive 
than  "...  the  time  spent  collecting  evidence  to  present  at  a 
contempt  hearing  .  .  . " ,  which  time  is  the  only  time  which  is 
compensable  under  the  Covirt's  June  13,  1994,  Order. 

Although  it  is  commendable  that  plaintiffs'  coimsel  takes 
time  to  review  senate  bills  on  public  housing,  and  enviable  that 
she  has  time  to  do  so,  attorneys  do  not,  as  a  general  rule,  bill 
their  continuing  legal  education  costs  directly  to  their  clients. 
Consequently,  absent  additional  details,  there  appears  to  be  no 
reasonable  relationship  between  an  item  such  as  reviewing  senate 
bills  and  gathering  evidence  to  present  at  a  contempt  hearing. 

Of  additional  concern  is  plaintiffs'  covinsel's  entry  for 
items  which  appear  unrelated  to  monitoring  activities,  much  less 
enforcement  activities,  xinder  the  Decree.   These  items  include. 
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inter  alia,  plaintiffs'  counsel's  entries  for  the  following 
dates:   9/14/93  ("Calls  to  Guinotte") ;  9/23/93  ("call  re: 
Guinotte") ;  10/01/93  ("meeting  w/K.U.  students");  10/06/93 
("Review  Urb.  Revi") ;  10/08/93  ("meeting  with  Guinotte  tenants"); 
10/12/93  ("review  materials  for  Washington,  D.C.  meeting  on 
demolition  &  other  regulations");  10/13/93  ("Meeting  w/HAKC 
regarding  Wayne  Minor  [sic.]");  10/14/93  ("letter  regarding  Wayne 
Miner  Hope  I  grant");  10/15/93  ("Meeting  in  Washington,  D.C.  with 
Cisneros  &  Shuldiner  regarding  Guinotte  demolition  .  .  ."); 
10/27/93  ("URD  summary  for  Judge  Larsen  regarding  Watson 
Groves");  10/29/93  ("Meeting  w/Guinotte") ;  11/01/93  ("Draft 
letter  to  Wayne  Miner  &  HUD;  calls  to  HUD  regarding  Wayne 
Miner");  11/03/93  ("meeting  at  Guinotte  (site  visit)");  11/04/93 
("call  to  clients  regarding  Guinotte  Manor") ;  11/05/93  ("Meeting 
w/Acorn");  11/09/03  ("Call  fromK.U.");  11/11/93  ("Call  from 
K.U.");  11/15/93  ("discussion  w/HAKC  regarding  Guinotte") ; 
11/18/93  ("Meeting  w/Heritage  House");  12/15/93  ("workshop  for 
tenants  on  receivership");  1/21/94  ("Calls  to  HUD  Washington  (re: 
Guinotte)");  2/07/94  ("Daycare  meeting  at  HAKC") ;  2/23/94 
("Review  GLAD  app") ;  3/03/94  ("call  from  Guinotte");  3/08/94 
("Meeting  w/Guinotte  tenants;  meeting  at  Guinotte  w/Shuldiner") ; 
3/14/94  ("Riverview-Guinotte  RMC;  .  .  .  meeting  w/Guinotte  RMC  . 
.  .");  3/28/94  ("Meeting  w/Guinotte  RMC") ;  5/05/94  ("Empowerment 
zone  meeting") ;  5/19/94  ("Mtg.  w/Marchman") ;  8/31/94  ("Itr.  to  A. 
Castellani  re:  MROP") ;  9/26/94  ("mtg.  w/K.U.  students  on 
receivership;  mtg.  w/Guinotte  residents  re:  URD");  9/27/94  ("Itr. 
to  HAKC  re:  Guinotte  Comm.  Proposal;  review  URD  agreement"); 
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9/28/94  ("disc  w/D.Boody  re:  Guinotte  Task  Force");  9/29/94 
("call  to  housing  law  proj.  re:  URD  legislative  proposals"); 
9/30/94  ("Mtg.  w/Guinotte  architects");  10/03/94  ("Mtg. 
w/Guinotte  Task  Force;  mtg.  w/E.  Jones,  L.  Doston  &  P.  Olsen") ; 
10/04/94  ("Call  to  Guinotte  architects");  10/06/94  ("Review 
architect  site  plans  for  Guinotte;  call  to  C.  Flowers,  E. 
Jones");  10/07/94  ("Call  to  E.  Jones,  C.  Flowers,  D.  Boody;  E. 
Wallace");  10/12/94  ("review  Concord  suirvey  for  Guinotte  .  .  ."); 
10/18/94  ("prepare  for  10/20  G..M.  Task  Force  mtg.");  10/19/94 
("Guinotte  Manor  Task  Force  mtg.");  10/20/94  ("Guinotte  Manor 
resident  mtg  §  Don  Bosco") ;  10/21/94  ("mtg.  w/E.  Jones  &  Guinotte 
Manor  Task  Force");  10/24/94  ("mtg.  w/Guinotte  Manor  Task  Force  . 
.  .");  10/25/94  ("call  from  C.  Flowers");  10/26/94  ("call  from  C. 
Flowers");  10/27/94  ("call  from  C.  Flowers;  mtg.  w/Floyd  May"); 
10/31/94  "mtg.  w/E.  Jones  &  Guinotte  Manor  Task  Force") . 
Unfortunately,  as  long  as  this  list  is,  it  is  not  comprehensive. 
There  are  many  other  items  of  questionable  relation  to  the  Decree 
for  which  plaintiffs'  counsel  is  seeking  compensation.  Others 
include  entries  of  the  following  dates:   6/23/93;  7/19/93; 
8/02/93;  8/03/93;  10/21/93;  10/22/93;  11/19/93;  12/22/93; 
2/03/94;  3/31/94;  5/10/94;  5/31/94;  6/22/94;  7/11/94;  7/13/94; 
and  9/19/94.  These  items  are  unrelated  to  the  Decree  and  the 
underlying  substantive  issues.   Yet  plaintiffs  sltb   applying  to 
the  Court  for  an  award  of  attorney's  fees  under  the  Decree. 
Defendant  HAKC  should  not  be  required  to  subsidize  plaintiffs' 
counsel's  operations  in  this  manner.   See  Davis  v.  Citv  and 
County  of  San  Francisco.  976  F.2d  1536,  1542  (9th  Cir.  1992), 
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wherein  the  court  stated  that  natters  which  are  not  related  to 
the  issues  cannot  be  claimed  in  an  application  for  an  award  of 
attorney's  fees. 

Yet  another  concern  is  the  appearance  of  duplicative  efforts 
on  the  part   of  plaintiffs'  counsel.   Contemporaneously  with  the 
submission  of  plaintiffs'  application  for  attorney's  fees  in  the 
instant  matter,  plaintiffs  also  submitted  an  application  for 
attorney's  fees  under  a  consent  decree  in  another  matter.   Copies 
of  plaintiffs'  counsel's  time  records  in  that  matter  are  attached 
hereto  as  Exhibit  A  and  incorporated  herein  by  this  reference. 

Plaintiffs  appear  to  be  requesting  payments  for  attorney's 
fees  for  duplicative  efforts  involving  the  same  activities  on  the 
same  days  for  the  following  entries:   7/26/93  (calls  to  HAKC) ; 
9/01/93  (call  to  and  discussion  with  J.  James) ;  11/16/93 
(discussion  and  meeting  with  HAKC) ;  11/22/93  (meeting  with  HAKC, 
meeting  with  J.  James);  1/12/94  (meeting  with  clients);  1/14/94 
(discussion  with  clients,  meeting  with  tenants) ;  2/02/94  (calls 
to  HAKC  and  clients) ;  2/03/94  (calls  to  clients) ;  4/06/94 
(meeting  with  P.  Schwach,  meeting  with  HAKC) ;  4/13/94  (discussion 
with  clients,  call  from  clients);  4/20/94  (meeting  at  HAKC, 
meeting  w/  Frewen  &  J.E.  Dunn);  6/09/94  (discussion  with  clients, 
call  from  clients);  6/21/94  (call  to  P.  Schwach,  call  to  L. 
Talley) ;  6/23/94  (discussion  with  clients,  call  from  clients); 
7/13/94  (meeting  with  clients,  meeting  with  Receivership  Tenant 
Committee);  7/28/94  (call  to  M.  Arnold);  8/03/94  (meeting  with 
Frewen  &  residents.  Receivership  Tenant  Committee  meeting) ; 
8/31/94  (call  to  A.  Castellani,  letter  to  A.  Castellani) ;  9/07/94 
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(discussion  with  clients);  9/09/94  (meeting  with  E.  Jones  and  J. 
Lines,  discussion  with  E.  Jones  and  J.  Lines) ;  9/14/94  (meeting 
with  E.  Jones) ;  9/30/94  (call  to  E.  Jones) ;  10/21/94  (meeting 
with  E.  Lipscomb,  A.  Castellani  and  E.  Jones;  discussion  w/  S. 
Colaco,  call  to  S.  Colaco) .   Additionally,  plaintiffs'  counsel's 
time  records  for  the  instant  case  contain  double  entries  for 
2/24/94  and  3/17/94.   Again,  this  list  is  not  exhaustive. 
Although  it  is  feasible  that  these  potential  double  entries  could 
indeed  have  involved  separate  and  distinct  activities  for  the  two 
different  matters,  without  additional  detail,  it  is  impossible  to 
make  such  a  determination. 

These  time  records  illustrate  that  plaintiffs'  counsel 
spends  time  above  and  beyond  that  typically  required  to  monitor 
compliance  under  a  consent  decree.   Defendant  HAKC  believes  that 
the  type  of  transactional  work  in  which  plaintiffs'  counsel 
continues  to  engage  extends  the  nature  of  her  representation  of 
her  clients  far  beyond  that  required  to  monitor  compliance  with 
the  Decree.   And  while  plaintiffs'  counsel  is  certainly  free  to 
define  her  role  with  her  clients  as  she  chooses,  Defendant  HAKC 
should  not  be  required  to  pay  for  this  extended  role.   See 
Eirhart  v.  Libbev-Owens  Ford  Co..  996  F.2d  846  (7th  Cir.  1993), 
wherein  the  court  stated  that  the  burden  is  on  the  plaintiffs  to 
docximent  monitoring  efforts  and  eliminate  fees  which  are 
unnecessary  and  wasteful.   Plaintiffs  have  not  met  this  burden. 

If  plaintiffs'  counsel  wishes  to  be  compensated  in 
accordance  with  the  prevailing  market  rate  in  the  community,  even 
though  she  works  for  a  nonprofit  legal  services  program,  then  she 
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must  temper  her  zeal  with  the  sane  judgement  which  most  other 
attorneys  in  her  same  community  are  forced  to  exercise.   See 
Planned  Parenthood  of  Minnesota.  Inc.  v.  Citizens  for  Community 
Action.  558  F.2d  861,  871  (8th  Cir.  1977)  (plaintiffs  are  not 
entitled  to  endlessly  accumulate  exorbitant  legal  fees) ;  Hall  v. 
Roselle.  747  F.2d  838,  841  (3rd  Cir.  1984)  (plaintiffs  cannot 
abandon  self-restraint  or  careful  billing  judgment  merely  because 
of  the  expectation  that  the  obligation  to  pay  will  be  shifted  to 
the  losing  party;  plaintiffs  must  exercise  care,  judgment  and 
ethical  sensitivity  in  billing  in  order  to  exclude  unnecessary 
hours);  Pi  Filippo  v.  Morizio  759  F.2d  231,  234  (2nd  Cir.  1985) 
(matters  which  cannot  be  properly  billed  to  a  client  also  are  not 
properly  billed  to  an  adversary) . 

Defendant  HAKC  has  been  instructed,  through  its  Receiver,  by 
the  Court,  to  conduct  its  operations  like  a  business.   It  is, 
after  all,  a  corporation.   And  before  it  can  efficiently  and 
effectively  provide  safe,  decent  and  sanitary  housing  to  those 
people  it  is  intended  to  serve,  it  must  first  ensure  that  it  has 
a  seciire,  well-functioning  corporate  structvire.   Part  of  that 
structure  is  the  close  scrutiny  of  payment  for  services  rendered 
to  it.   Therefore,  if  Defendant  HAKC,  as  a  well-functioning 
corporation,  were  to  engage  outside  counsel,  or  any  other 
contractor,  to  perform  services  on  its  behalf,  it  would  require  a 
much  greater  level  of  detail  and  specificity  than  that  offered  by 
plaintiffs'  counsel.   For  purposes  of  the  payment  of  attorney's 
fees.  Legal  Aid  of  Western  Missouri  (LAWMo)  is  no  different  from 
any  other  contractor,  and  it  should  be  held  to  the  sane  standard 
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now  in  effect  at  Defendant  HAKC's  offices.   See  Pi  Filippo.  759 
F.2d  231,  236  (court  must  examine  the  fee  hours  in  detail  to 
determine  the  value  of  the  work  product  to  the  client  in  light  of 
the  standards  of  the  private  bar) .   When  held  to  this  standard, 
the  benefit  to  the  clients  resulting  from  plaintiffs*  counsel's 
excessive  hours  is  highly  questionable.   Therefore,  Defendant 
HAKC  should  not  be  required  to  pay  plaintiffs'  counsel  based  upon 
these  time  record  statements. 

Additionally,  plaintiffs  ask  that  their  attorney's  fees  be 
paid  at  one  standard  hourly  rate  of  $120.00.   Defendant  HAKC 
disputes  the  reasonableness  of  awarding  this  standard  rate  for 
all  of  plaintiffs'  counsel's  various  activities.   Plaintiffs' 
counsel  is  required  to  deliver  her  services  in  a  cost  effective 
manner.   Missouri  v.  Jenkins.  491  U.S.  274,  288  (1989).   This 
means  that  she  cannot  bill  her  numerous  non-lawyer  activities  at 
the  same  rate  as  her  lawyer  activities.   Davis.  976  F.2d  1536, 
154  2.   Items  such  as  drafting  pleadings,  legal  docviments  and 
legal  memoranda,  researching  legal  issues,  court  appearances,  and 
the  like  may  be  compensated  at  a  higher,  attorney  rate.   However, 
items  such  as  investigations,  tours,  interviewing  staff, 
reviewing  reports  and  correspondence  and  conferences  with  co- 
counsel  and/ or  a  special  master  should  be  compensated  at  a  lower 
rate.   Wuori  v.  Concannon.  551  F.Supp.  185,  195  (D.C.  Me.  1982). 
Any  paralegal/clerical/secretarial  tasks  cannot  be  billed  at  a 
lawyer  rate,  even  if  performed  by  a  lawyer,  but  must  be  billed  at 
a  lower  rate.   Liosett  v.  Blanco.  975  F.2d  934,  940  (1st  Cir. 
1992).   Therefore,  plaintiffs'  counsel's  time  records  for  items 
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compensable  \inder  the  Orders  of  April  15,  1994,  and  June  13, 

1994,  should  be  categorized  as  to  type  of  activity  and 

compensated  at  varying  rates  accordingly. 

While  Defendant  HAKC  does  not  dispute  any  attorney's  fees 

which  it  may  rightly   owe  in  accordance  with  the  Decree,  it  does 

dispute  plaintiffs'  coiinsel's  attempts  to  use  it  to  subsidize 

LAWMo's  operations.   The  Decree  allows  plaintiffs'  counsel  to  be 

adequately  compensated  for  her  time  in  pursing  enforcement 

orders,  but  she  should  not  be  allowed  to  use  this  as  a  device  to 

generate  a  windfall  for  LAWMo.   fieg  Dalv  v.  Hill.  790  F.2d  1071, 

1084  (4th  Cir.  1986)  (plaintiffs'  counsel  must  be  adequately 

compensated  without  resulting  in  a  windfall;  counsel  must 

exercise  sound  billing  judgment) . 

III.   PLAIWTIFTS^  CHARACTERIZATION  OF  THE  CREDIT  DUE  TO 
DEFENDAMT  HAKC  IS  INCORRECT 

Plaintiffs  state  that  the  "April  15,  1993  [sic.  1994)"  Order 
determined  that  plaintiffs  should  reimburse  Defendant  HAKC  in  the 
amount  of  $27,820.80,  or  in  the  alternative,  issue  a  credit  to 
HAKC  for  future  fees.   Unfortunately,  plaintiffs  conveniently 
overlook  the  more  crucial  part  of  the  Order  which  required 
Defendant  HAKC  to  pay  attorney's  fees  in  the  amount  of  only 
$12,439.20.   The  amount  of  the  reimbursement  was  based  upon  the 
assumption  that  Defendant  HAKC  had  paid  a  total  amount  of 
$40,260.00  to  plaintiffs. 

However,  as  of  April  1,  1994,  as  plaintiffs'  counsel  was 
well  aware.  Defendant  HAKC  had  actually  paid  plaintiffs  a  total 
amount  of  $56,621.50,  for  an  excess  of  $44,182.30.   See  the 
attached  Exhibit  B,  Schedule  of  Payments,  incorporated  herein  by 
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this  reference.   This  payment  schedule  was  based  upon  plaintiffs' 
counsel's  fee  statement  to  Mr.  Joseph  James,  and  was  drafted  by 
plaintiffs'  counsel's  executive  director.   See  the  attached 
Exhibit  C,  incorporated  herein  by  this  reference. 

On  Tune  24,  1994,  Defendant  HAKC,  through  its  interim 
receiver  Paula  Schwach,  requested  plaintiffs'  coursel  either  to 
pay  the  eunount  in  full  or  to  enter  into  a  repayment  agreement. 
See  the  attached  Exhibit  D,  incorporated  herein  by  this 
reference.   Plaintiffs'  counsel  responded  on  June  29,  1994, 
stating  that  plaintiffs'  counsel  would  issue  a  credit,  said 
credit  to  be  issued  at  an  interest  rate  of  3.45%.   See  the 
attached  Exhibit  E,  incorporated  herein  by  this  reference. 

Contrary  to  the  statement  in  plaintiffs'  suggestions, 
plaintiffs  never  issued  a  credit  to  Defendant  HAKC.   Merely 
stating,  via  letter,  that  plaintiffs'  counsel  will  issue  a  credit 
does  not  constitute  the  issuance  thereof. 

As  for  plaintiffs'  counsel's  suggestion  that  she  would  be 

agreeable  to  an  interest  rate  of  3.45%,  the  April  15,  1994,  Order 

stated,  in  pertinent  part,  as  follows: 

"...  [plaintiffs]  must  .  .  .  issue  a  credit  to  HAKC 
in  that  amount  which  shall  draw  interest  at  the  seune 
rate  of  interest  that  Plaintiffs  requested  and  received 
from  HAKC  for  the  unpaid  balance  of  original  attorney 
fees  in  the  Consent  Decree . " 

The  Court's  footnote  to  this  provision  stated  as  follows: 

"The  Court  was  unable  to  determine  this  interest  rate. 
Accordingly,  the  parties  are  to  consult  and  come  to  an 
agreement  concerning  such." 

The  parties  have  not  yet  come  to  terms  regarding  the  interest 

rate.   Defendant  HAKC  paid  attorney's  fees  to  plaintiffs'  counsel 
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on  two  separate  accounts,  each  with  a  different  interest  rate. 
Consecfuently  plaintiffs'  counsel's  offer  of  a  credit,  and  that 
not  even  the  correct  zunount  of  credit,  issued  at  only  one 
interest  rate,  and  that  the  lower  of  the  two,  without  regard  for 
the  different  accounts  with  their  differing  interest  rates,  as 
requested  and  received  by  plaintiffs'  counsel,    is  not  acceptable 
to  Defendant  HAKC. 

Defendant  HAKC  has  prepared  a  schedule  of  its  payments  to 
and  the  resultant  credits  to  be  issued  by  plaintiffs'  counsel. 
See  attached  Exhibit  F,  incorporated  herein  by  this  reference. 

WHEREFORE,  Defendzmt  HAKC  requests  the  Coxirt,  if  it  enters 
an  award  for  attorney's  fees,  to  enter  such  award  only   for  such 
time  as  was  spent  by  plaintiffs'  counsel  in  collecting  evidence 
for  a  contempt  hearing,  at  varying  rates  from  $120.00  per  hour 
down,  depending  upon  the  type  of  work  done  by  plaintiffs' 
counsel,  and  that  plaintiffs'  request  for  attorney's  fees 
relating  to  monitoring  activities  and  such  other  activities  as 
are  unrelated  to  the  Decree,  along  with  any  items  of  duplicative 
effort,  be  denied  in  accordance  with  the  Court's  Orders  of  April 
15,  1994,  and  June  13,  1994. 

FURTHER,  Defendant  HAKC  requests  any  such  award  to  be 
credited  in  an  amount  of  $44,182.30,  said  credit  to  be 
apportioned  in  accordance  with  Exhibit  F,  and  to  draw  interest  at 
those  rates  as  also  shown  on  Exhibit  F. 
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SALLIXJIL-GOLACO,  mo  Bar  #38451 
General  Counsel 

Housing  Authority  of  Kansas  City,  HO 
299  Paseo 

Kemsas  City,  Missoiuri   64106 
(816)  842-2440 
(816)  842-4472  (fax) 


CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  a  true  and  accurate  copy  of  the  above 
and  foregoing  was  mailed,  postage  prepaid,  this  /<^C^day  of 
November,  1994,  to  the  following: 

Julie  E.  Levin 

Legal  Aid  of  Western  Missouri 

600  Lathrop  Building 

1005  Grand  Avenue 

Kansas  City,  Missouri   64106 

Attorney  for  Plaintiffs 

Alleen  Castellani 

Deputy  United  States  Attorney 

U.S.  Department  of  Justice 

1201  Walnut,  Suite  2200 

Kansas  City,  Missouri   64106-2149 

Attorney ^for  Federal  Defendants 

Diane  Lindsey 

U.S.  Department  of  Housing 

and  Urban  Development 

Great  Plains  Field  Office 

400  State  Avenue,  Gateway  Tower  II 

Kansas  City,  Kansas  66101-2406 

Eugene  Lipscomb 

U.S.  Department  of  Housing 

and  Urban  Development 

Great  Plains  Field  Office 

400  State  Avenue,  Gateway  Tower  II 

Kansas  City,  Kansas   66101-2406 
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Mr.  Gekas.  We  thank  the  lady.  We  will  yield  to  the  gentleman 
from  South  Carolina  there,  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Adams,  you  were  making  a  list,  you  had  a  couple  more  items 
on  your  list. 

Mr.  Adams.  I  had  one  more. 

Mr.  Inglis.  What  was  the  other  condition  of  the  extension  of  the 
grant? 

Mr.  Adams.  That  the  recipient  shall  submit  the  LSC  a  plan  to 
address  the  oversight  of  the  program's  paralegal  staff  and  other 
legal  work  performed  by  its  contract  attorneys.  In  response  to  that, 
I  just  took  an  insert  from  a  prior  monitoring  visit.  LSFJC  intake 
staff  who  are  not  designated  paralegals  are  dedicated  to  making 
legal  services  available  to  the  poor  and  serve  as  a  primary  strength 
of  the  program.  There  have  been  positive  impressions  of  them  in 
previous  reviews,  and  they  continue  to  be  highly  motivated  and 
take  the  lead  in  interacting  with  the  legal  and  client  community. 
The  diligent  efforts  of  these  paraprofessionals  directly  impact  ac- 
cess to  the  program  and  the  quality  of  legal  services.  The  para- 
legals are  able  to  function  effectively  with  a  limited  amount  of  su- 
pervision, and  their  level  of  motivation  and  competency  is  such 
that  one  is  left  with  the  impression  that  the  program  could  func- 
tion without  either  the  director  or  the  board. 

So  I  just  questioned  the  reason  for  the  special  condition. 

Mr.  Inglis.  Let  me  ask,  Mr.  Robb,  there  are  three  people  here 
who  have  identified  significant  problems  with  Legal  Services  Cor- 
poration, all  three  of  whom  have  been  very  much  on  the  inside  of 
that.  Give  you  any  pause? 

Mr.  Robb.  Any  time  you  have  responsible  people  who  have  criti- 
cism, I  think  they  need  to  be  listened  to;  but  it  is  a  far  cry  from 
that  to  say  that  this  whole  problem  is  wrong.  I  have  heard  individ- 
ual instances  of  complaints  here  as  I  have  heard  for  many  years. 
But  the  real  issue  for  me  and  my  group  of  Republican  lawyers  is, 
what  is  the  program  doing  as  a  whole?  I  have  heard  almost  nothing 
about  that  here  this  morning.  All  I  have  heard  is  some  of  the  anec- 
dotal dysfunctions  that  the  chairman  referred  to.  I  have  not  heard 
anybody  with  statistics  or  any  kind  of  a  reasoned  analysis  saying 
that  the  program  just  is  not  working.  Mr.  Boehm  came  the  closest 
to  it,  and  I  disagree  sharply  with  his  views. 

Mr.  Inglis.  Let  me  ask  you  this.  Ms.  Colaco  talked  about  how 
funds  could  have  been  used  for  other  things,  and  I  think  that  Ms. 
Searer  had  the  same  point.  If  we  did  such  a  study,  do  you  think 
we  would  not  be  meeting  the  needs  of  somebody  that  needs  legal 
services  because  we  were  spending  it  on  a  study? 

Mr.  Robb.  I  am  sorry?  Are  you  saying  that  we  should  not  make 
studies? 

Mr.  Inglis.  I  inherently  distrust  all  kinds  of  fancy  studies  be- 
cause I  figure,  while  we  are  paying  all  of  these  fancy  consultants, 
somebody  s  needs  are  not  being  served.  That  is  usually  what  hap- 
pens and  then  nobody  reads  the  study.  I  am  editorializing  on  that. 

Ms.  Colaco,  you  had  something  very  interesting  to  say  about 
legal  services.  I  cannot  remember  what  you  said,  but  you  said  that 
it  is  well-designed  to  perpetuate  someone's  dependence  on  assist- 
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ance.  Do  you  want  to  elaborate  on  that?  I  was  interested  in  that 
point.  Why  is  that? 

Ms.  CoLACO.  Well,  my  observation  and  my  experience  was  that 
people — and  I  was  not  the  only  one  at  the  housing  authority  who 
was  trying  to  do  this.  But  people  who  were  trying  to  make  positive, 
meaningful  change,  trying  to  do  things  in  terms  of  economic  devel- 
opment for  the  disadvantaged  communities,  were  kind  of  shoved 
aside.  We  were  not  the  right  agenda.  The  right  agenda  was  to  pro- 
mote and  continue  dependency. 

Mr.  INGLIS.  Let  me  ask  you  this.  I  have  a  theory  about  that.  My 
theory  is  that  really  it  is  the  part  of  lawyers  loving  to  litigate  and 
feeling  that  the  best  way  to  do  things  is  to  demand  rights.  Nobody 
insists  on  responsibilities.  Rather  we  as  lawyers  insist  on  rights, 
and  we  love  litigation  because  it  pays  our  fees,  I  guess,  and  gen- 
erally we  just  enjoy  it  because  it  gives  us  something  to  do. 

I  wonder  if  that  is  part  of  what  is  going  on  here,  is  Lhis  entitle- 
ment mentality  combined  with  the  rights  mentality  of  lawyers 
means  that  we  create  a  situation  where  we  almost  need  a  lawyer 
on  every  block,  sort  of  the  block  lawyer,  to  deal  with  every  legal 
question  because  everybody  has  rights  on  the  block  and  they 
should  assert  those  rights.  What  I  have  seen  in  legal  services  is, 
as  long  as  we  have  that  kind  of  mindset,  there  is  no  way  to  move 
toward  a  system  where  you  do  not  have  ftill-blown  adversarial  pro- 
ceedings, where  you  have  conciliation  services,  and  that  kind  of 
thing.  Do  you  agree  with  that? 

Ms.  CoLACO.  That  was  my  experience.  I  attempted  to  initiate  an 
ombudsman  program.  My  position,  and  I  stated  this  publicly,  was 
I  was  there  at  the  housing  authority  to  work  myself  out  of  a  job. 
I  thought  the  most  important  thing  was  to  get  the  housing  author- 
ity and  the  public  housing  residents  into  a  position  where  they 
could  solve  their  own  problems  together.  When  I  attempted  to  do 
that,  legal  services  pushed  me  out  of  the  wav. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired.  The  Chair 
recognizes  the  gentleman  from  Virginia,  Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Robb,  you  vaguely  referred  to  the  effect  of  the  cuts  that  were 
made.  Could  you  elaborate  on  what  effect  the  cuts  in  fimding  have 
had  to  the  client  population? 

Mr.  Robb.  It  is  too  early  to  tell,  in  my  opinion,  what  that  full  im- 
pact is.  Some  steps  have  already  been  taken.  The  full  impact  will 
not  be  known,  I  think,  for  a  year  or  two  until  it  all  shakes  out.  I 
can  say,  in  my  State  and  the  programs  that  I  am  familiar  with,  the 
cuts  have  been  more  devastating  than  the  numbers  would  indicate. 

For  example,  we  had  in  New  Mexico  some  38  lawyers  working 
in  poverty  programs.  We  have  lost  some  IOV2.  But  the  cuts  have 
really  hit  the  program  much  worse  than  that  because  of  the  fact 
that  manv  of  the  lawyers  that  have  left  have  been  very  experienced 
lawyers,  because  the  ones  who  are  lefl  are  wondering  whether  they 
are  going  to  have  any  jobs.  There  is  no  longevity.  There  is  no  kind 
of  assurance,  and  so  we  are  finding  that  many  of  the  lawyers  are 
not  going  to  be  able  to  stay  with  the  program.  They  are  looking  for 
other  opportunities.  The  turnover  is  enormous. 

All  I  can  say,  I  cannot  give  you  the  statistics  except  to  say  this. 
I  have  made  some  personal  calculations  of  what  I  think  is  going  to 
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happen.  I  think  of  the  14,000  cases  that  the  New  Mexico  programs 
handled  in  1993,  I  believe  that  this  year  we  will  find  that  probably 
at  least  3,500  of  those  cases  will  no  longer  be  handled. 

We  have  the  most  active  recniiting  program  in  the  country  that 
I  know  of  in  New  Mexico  to  get  lawyers  to  fill  the  gap.  We  had  an 
associate  justice  of  the  New  Mexico  Supreme  Court  that  headed  the 
study  committee  that  came  up  with  the  idea  of  forming  a  Lawyers 
Care  to  try  to  have  lawyers  stand  in  the  gap.  We  have  500  lawyers 
who  have  volunteered  to  handle  those  cases.  Some  of  them  are  very 
long  cases.  The  most  that  is  going  to  be  expected  of  those  lawyers 
is  about  one  a  case. 

I  am  saying  that  with  that  active  recruiting  program  we  are  only 
handling  one-seventh  of  the  load  of  cases  that  the  legal  services 
program  will  have  to  get  rid  of  So  it  would  take  seven  times  the 
amount  of  lawyers  we  nave  recruited  by  enormous  efforts  in  order 
to  be  able  to  try  to  meet  the  need. 


Mr.  Scott.  Let  me  get  a  question,  a  question  was  made  about 
you  get  a  poverty  la      " 
tions  of  the  lawyers  that  are  volunteering  compared  to  the  lawyers 


how  you  get  a  poverty  law  degree.  Could  you  speak  to  the  qualifica- 


that  would  be  long-term  staff  members  of  a  legal  aid  program? 

Mr.  RoBB.  The  lawyers  who  are  volunteering  are  generally 
younger  lavyyers,  but  most  of  them  are  very  good  lawyers  in  the 
fields  in  which  they  practice.  But  to  take  a  lawyer  who  does  estates 
and  trusts  and  put  him  involved  in  the  kinds  of  problems  that  poor 
people  have  on  the  street  is  like  taking  a  fish  and  putting  him  out 
of  water.  It  takes  many,  many  more  hours  for  that  lawyer  to  han- 
dle that  problem. 

Of  course,  when  you  get  into  the  problems  like  the  entitlement 
programs  and  that  sort  of  thing  where  the  regulations  are  defying 
any  good  lawyer's  skills,  in  my  view  it  will  take  much  longer  for 
a  lawyer  to  handle  the  same  case  in  the  average  situation  than  it 
would  for  the  legal  services  lawyer. 

Mr.  Scott.  Would  he  have  tne  same  competence?  If  a  lawyer  is 
handling  a  section  8  case  and  it  is  the  first  one  that  he  has  han- 
dled, although  he  is  a  very  good  lawyer,  would  he  have  a  clue  what 
to  do? 

Mr.  RoBB.  I  think  he  would  have  to  do  a  lot  of  studying,  and  I 
think  we  are  underplaying  the  role  and  the  capabilities  of  the  legal 
services  lawyers.  They  have  not  only  their  own  skills,  and  they  are 
considerable  and  many  of  them  have  been  with  the  program  many 
years,  but  they  can  look  to  the  most  senior  lawyer  in  the  program 
or  they  can  call  a  lawyer  in  another  State  or  another  area  and  get 
help.  It  is  a  network  tnat  helps  to  provide  the  expertise  that  maybe 
even  the  young  lawyers  in  the  poverty  program  may  lack. 

Mr.  Scott.  On  the  500  volunteers  that  you  obtained,  how  many 
were  willing  to  take  complex  cases  that  would  involve  long-term 
commitments? 

Mr.  RoBB.  Almost  none.  Basically  they  were  asked,  what  would 
you  be  willing  to  contribute?  And  my  sense,  I  did  not  compile  the 
answers,  but  my  sense  is  that  the  average  lawyer  would  be  willing 
to  spend  between  3  and  8  hours  a  year  doing  that  kind  of  work. 

Mr.  Scott.  Who  would  handle  the  complex  cases? 

Mr.  RoBB.  The  ones  that  are  fee-generating,  and  some  admittedly 
are  fee-generating,  I  think  the  private  bar  and  the  public  interest 
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firms  will  take.  But  those  are  a  small  fi^action  of  cases.  The  others 
I  do  not  know  where  they  are  going  to  go.  Right  now  I  do  not  have 
any  good  answer  for  that. 

Mr.  Scott.  In  the  list  of  priorities  we  have  heard  criticisms 
about  the  class  action  cases.  It  seems  to  me  that  that  is  a  very  good 
use  of  the  resources.  Do  you  have  a  comment  on  that? 

Mr.  ROBB.  I  do  not  want  to  debate  that.  The  Congress  has  spo- 
ken. My  personal  view  is  that  I  think  that,  if  you  could  eliminate 
some  of  the  abuses  that  have  come  from  class  actions,  and  there 
have  been  some  admitted  abuses,  I  think  a  class  action  is  a  very 
efficient  way  of  handling  the  care  of  multiple  clients  who  have  the 
same  problem. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  Rhode  Island  is  recognized  for 
5  minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Robb,  I  apologize  because  I  had  to  leave  in  the  middle  of  the 
hearing,  but  I  come  back  to  see  the  New  Mexico  Republican  Law- 
yers for  Legal  Services,  which  is  not  an  oxymoron,  but  from  what 
we  have  heard  this  year  it  might  be  close.  Let  me  get  this  right. 
These  are  Republican  lawyers  in  New  Mexico  who  have  bound  to- 
gether to  preserve  and  implement  legal  services  in  the  State  of 
New  Mexico? 

Mr.  Robb.  Yes,  that  is  right.  That  is  somewhat  unusual  because 
we  have  a  State  where  the  overwhelming  number  of  lawyers  are 
Democrats.  To  get  40  Republican  lawyers  to  agree  on  anything  is 
quite  a  job. 

Mr.  Reed.  So  this  informal  group  is  basically  a  group  to  support 
the  existing  legal  service  operations  in  the  State  by  good  words  and 
also  their  own  deeds;  is  that  correct? 

Mr.  Robb.  Yes.  It  is  a  commitment  to  support  what  Congress  has 
agreed  to  support,  that  is  a  brandnew  program  that  has  been  craft- 
ed by  the  Congress  to  embody  the  restrictions  and  what  people  call 
sometimes  reforms  in  the  program. 

Mr.  Reed.  Now,  these  reforms  basically  were  implemented  begin- 
ning April  of  this  year.  In  fact  some  of  them  are  not  effective  until 
August  of  this  year.  Participation  in  class  actions  is  still  legal  until 
August  1996.  I  think  it  is  your  view  in  your  testimony  that  any  fair 
comment  on  these  reforms  would  take  more  than  2  months  or  so; 
is  that  accurate? 

Mr.  Robb.  I  think  that  is  an  understatement. 

Mr.  Reed.  There  have  been  discussions,  and  this  is  the  fourth 
hearing  we  have  had  on  Legal  Services  Corporation,  of  the  litigious 
nature  of  Legal  Services  grantees  and  the  fact  that  it  seems  the 
only  motivating  factor  is  to  go  to  court  and  tie  things  up  in  court. 
In  your  experience  as  a  close  observer  and  participant,  is  it  any 
more  litigious  than  the  commercial  world  or  any  less? 

Mr.  Robb.  I  think  it  used  to  be.  I  think  in  the  earlier  days  of  the 
legal  services  program  it  was  more  litigious.  But  the  funding  cuts 
that  have  taken  place  have  caused  a  rethinking  of  the  mission  of 
legal  services.  And  particularly  in  the  last  year  or  two,  I  have  seen 
a  great  change  in  the  attitudes  of  lawyers  that  are  looking  more 
to  settlement,  to  compromise,  to  mediation,  following  the  lead  of 
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the  bar,  that  arbitration,  conciHation,  mediation  is  a  very  impor- 
tant tool. 

Mr.  Reed.  Thank  you,  Mr.  Robb. 

Mr.  Chairman,  that  is  sufficient.  I  yield  back  my  time.  Thank 
you.  Excuse  me,  if  I  may.  Mr.  Scott  had  to  leave.  He  would  like  to 
ask  those  individuals  or  legal  services  programs  who  are  the  sub- 
jects or  the  comments  made  by  these  witnesses  be  able  to  respond 
to  the  specific  charges  raised. 

Mr.  Gekas.  Without  objection.  We  welcome  any  additional  state- 
ments, et  cetera,  within  the  time  limits  that  the  gentleman  himself 
has  uttered  in  the  beginning  of  the  hearing. 

Mr.  Reed.  Which,  no  less  than  5  nor  more  than  10  days?  Thank 
you,  Mr.  Chairman. 

Mr,  Gekas.  I  would  like  to  follow  up  on  some  of  the  statements 
and  questions  that  have  been  asked.  I  wondered  in  the  testimony 
of  Ms.  Searer,  when  did  Louisiana  become  involved  in  the  kidnap- 
ping case?  Or  is  it  New  Orleans? 

Ms.  Searer.  It  is  a  Federal  case.  It  was  heard  in  the  Western 
District  of  Michigan  because  the  children  were  taken  from  Michi- 
gan. They  were  returned  to  their  family. 

Mr.  Gekas.  I  see.  Then  you  said  that  the  director  of  LSC  there 
wanted  to  make  more  of  it  or  wanted  to  do  something  extra;  is  that 
correct? 

Ms.  Searer.  What  happened  was  that,  during  the  time  that  the 
children  were  still  missing,  he  sent  out  a  fundraising  letter.  I  have 
it  here,  in  which  he  intimates  that  these  children  and  the  family 
of  these  children  were  clients  of  migrant  legal  aid. 

Mr.  Gekas.  I  will  ask  that,  without  objection,  that  become  a  part 
of  the  record,  that  letter,  unless  it  is  already  a  part  of  your  state- 
ment. 

Ms.  Searer.  Which  is  not  true.  They  were  not  even  eligible  to 
be  clients.  He  was  using  them. 

Mr.  Gekas.  Do  you  know  whether  or  not  the  Legal  Services  Cor- 
poration based  in  Washington,  the  board,  ever  knew  of  anything 
like  that  had  occurred? 

Ms.  Searer.  Not  this  exact  thing,  because  my  clients  have  a 
cause  of  action  against  this  program.  But  other  things,  yes,  I  have 
complained. 

Mr.  Gekas.  I  understand.  But  in  that  instance,  the  board  in 
Washington,  DC,  never,  as  far  as  you  know,  made  any  kind  of  in- 
quiry stance  or  reprimand  of  their  director,  if  indeed  he  was  wrong 
in  trying  to  do  a  fundraiser  for  these  kids;  is  that  correct? 

Ms.  Searer.  It  was  not  a  fundraiser.  He  wrote  a  fundraising  let- 
ter for  a  program  he  has  been  mismanaging  for  8  years. 

Mr.  Gekas.  I  am  saying,  did  the  LSC  headquarters  here  in 
Washington  ever  take  any  action  on  what  you  consider 

Ms.  Searer.  I  did  not  complain  to  LSC  about  his  fundraising  tac- 
tics. 

Mr.  Gekas.  To  your  knowledge  did  they  ever  try  to  do  corrective 
action? 

Ms.  Searer.  No,  I  mean  they  do  not  even  do  criminal  work.  This 
is  a  criminal  case. 

Mr.  Gekas.  I  understand.  I  think  I  have  gotten  my  point  across, 
even  if  you  don't. 
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What  I  was  trying  to  say  here  is  that  there  is  a  big  gap  between 
what  the  LSC  director  did  in  your  area  and  the  directorship,  lead- 
ership or  monitorship  of  the  Legal  Services  Corporation  in  Wash- 
ington. 

Ms.  Searer.  Sure,  I  understand  that.  But  people  like  him  need 
to  be  monitored.  They  are  going  crazy. 

Mr.  Gekas.  Mr.  Robb,  you  mentioned  that  your  group  com- 
mended Congress  for  these  restrictions.  You  were  going  to  follow 
them  100  percent  iust  like  you  said.  Then  you  applauded  the  fact 
that  you  set  up  a  different  entity  so  that  you  would  not  have  to  fol- 
low tnough  on  restrictions;  isn't  that  correct? 

Mr.  Robb.  I  ^d  not  say  we  applauded  the  restrictions.  I  person- 
ally was  not  in  favor  of  some  of  the  restrictions.  I  am  saying  the 
issue  was  closed  with  this  Congress. 

Mr.  Gekas.  Because  the  issue  was  closed,  you  felt  it  was  all  right 
to  set  up  an  entity  to  side  step  the  restrictions;  is  that  not  correct? 

Mr.  Robb.  Oh,  absolutely.  Yes,  sir.  I  do  not  think  Congress  said 
that  nobody  can  ever  do  these  kinds  of  cases.  All  they  said  was  we 
will  not  provide  the  money  to  do  it. 

Mr.  Gekas.  But  the  point  is  that  the  restrictions  then  are  being 
evaded  in  one  way  or  another;  is  that  correct? 

Mr.  Robb.  I  do  not  consider  that  an  evasion  at  all. 

Mr.  Gekas.  If  it  is  done  legally,  it  is  not  evasion? 

Mr.  Robb.  Of  course  not.  If  it  is  done  legally  and  properly,  it  is 
not  an  evasion. 

Mr.  Gekas.  Ms.  Searer  or  Ms.  Colaco,  do  you  have  a  response  to 
whether  or  not  class  actions  are  beneficial  to  the  poor? 

Ms.  Searer.  I  think  in  the  past  they  have  been,  basically  like 
field  sanitation  cases.  But  they  have  gotten  out  of  control  like  with 
this  Farmers  Home  case.  That  case  could  have  been  settled.  There 
are  20,000  pages  of  administrative  record  and  untold  attorneys 
fees,  and  now  we  have  migrants  living  on  the  street  because  farm- 
ers will  not  borrow  money  to  build  housing  so  they  could  live  in  it. 
That  cuts  directly  across  their  interests. 

Mr.  Gekas.  Mr.  Robb,  do  you  still  believe  that  class  actions  are 
a  necessary  part  of  Legal  Services  Corporation  business? 

Mr.  Robb.  I  think  that  that  function  needs  to  be  performed.  Con- 
fess has  said  it  cannot  be  done  by  Federal  fimds.  I  think  that,  if 
it  is  properly  supervised,  it  is  a  very,  very  efficient  way  to  resolve 
problems;  but  there  are  abuses  and  there  have  been  in  the  commer- 
cial area.  You  have  been  involved  in  that  in  the  Judiciary  Commit- 
tee and  others  in  the  Congress  about  the  whole  problem  of  commer- 
cial class  actions  where  layvyers  get  involved  with  heavy  attorney 
fees  and  things  like  that.  That  has  not  been  a  problem,  I  do  not 
think,  for  legal  services. 

Mr.  Gekas.  The  time  of  the  Chair  has  run  out.  I  will  indulge  in 
a  second  round,  if  anyone  wants  to,  for  2  minutes.  Mr.  Inglis  is  rec- 
ognized for  2  minutes. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Adams,  you  might  remember  that  in  May  1995  we  had  a 
hearing  at  which  Mr.  Forger,  the  President  of  Legal  Services,  testi- 
fied. And  of  course  this  was  in  the  context  of  all  the  great  disturb- 
ance on  the  other  side  of  the  aisle  about  how  we  were  eliminating 
legal  services  by  a  block  grant  consistent  with  the  Medicare  kind 
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of  thing  that  any  time  you  change,  you  are  eliminating.  But  as  I 
recall,  Mr.  Forger  was  very  interested  in  making  the  point  that 
these  are  autonomous  boards  already  and,  therefore,  to  block  grant 
was  not  necessary.  We  already  have  independence. 

He  said:  There  are  323  programs  out  there.  Each  has  an  inde- 
pendent locally  selected  board  by  the  local  bar  association.  They 
hire  their  own  lawyers.  They  hire  a  local  director.  They  set  their 
own  priorities. 

Is  your  experience  consistent  with  what  Mr.  Forger  said  in  May 
1995? 

Mr.  Adams.  We  have  not  been  directly  told  what  we  could  or 
could  not  do.  But  I  will  make  the  comment  that  because  of  the  im- 
plications from  my  interview  and  just  the  mention  of  these  special 
conditions  after  all  the  questions  we  asked — excuse  me — we  an- 
swered, our  board  just  felt  we  had  enough.  We  have  decided  to  con- 
solidate with  another  program,  and  we  just  feel  like  it  is  not  worth 
it. 

Mr.  INGLIS.  So  in  other  words  maybe  it  is  not  quite  as  autono- 
mous as  the  good  gentleman  was  describing.  Maybe  Washington 
has  a  little  bit  more  command  and  control  of  it.  And  maybe,  just 
maybe,  there  is  a  big  difference  between  that  old  system  and  the 
reformed  system,  Mr.  Robb,  that  we  really  wanted  to  get,  which 
was  a  block  grant.  But  because  of  the  Medicare  kind  of  thing,  what 
you  do  is  you  say  they  are  eliminating  it  rather  than  they  are  block 
granting  it.  It  is  tnie,  technically,  it  is  an  elimination  of  an  entitle- 
ment program  and  creation  of  a  new  program. 

It  works  well  on  television.  You  have  some  forlorn  person  and 
you  show  them.  They  do  a  very  good  job  using  the  local  media  to 
make  that  point.  Meanwhile,  the  change  that  we  hoped  to  get, 
which  is  a  more  efficient,  autonomous  system  apparently  did  not 
develop  because  right  here  in  1996  we  have  Mr.  Adams  being  basi- 
cally driven  out  of  business  by  a  command  and  control  system  from 
Washington.  So  I  guess  that  no  change  has  occurred. 

Mr.  Robb.  May  I  respond  to  that,  Mr.  Inglis? 

Mr.  Gekas.  An  additional  30  seconds. 

Mr.  Robb.  The  reason  that  our  group  is  opposed  to  block  grants 
is  because  we  think  that  the  record  of  having  administration  at  the 
State  level  or  local  level  by  non-LSC  kind  of  grouos  has  not  been 
eflFective  in  the  past.  However,  the  LSC  type  of  local  control  by 
boards  of  local  lawyers  that  we  presently  have,  I  think  that  kind 
of  local  administration  is  working.  But  the  record  of  the  States  and 
of  the  cities  and  the  counties  before  we  ever  had  the  legal  services 
program  and  even  up  to  the  present  time  to  support  legal  services 
for  the  poor,  civil  legal  services  is  very,  very  poor. 

Mr.  Gekas.  The  time  of  the  gentleman  has  expired. 

Mr.  Inglis.  Mr.  Chairman,  I  think  Mr.  Adams  v/anted  to  make 
a  remark. 

Mr.  Adams.  I  would  just  like  to  make  a  statement  to  Congress. 
You  know,  my  disagreement  is  with  the  corporation  and  not  that 
services  should  not  be  provided  for  the  poor.  My  point  is  I  just  feel 
like  it  can  be  done  a  oetter  way,  and  the  money  spent  for  LSC 
could  be  used  for  these  people.  Because  we  have  had  cases  where 
we  have  helped  abused  and  battered  spouses  who  could  not  get  out 
of  situations,  and  I  have  seen  that  we  have  helped  them.  I  feel  like 
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the  service  is  needed,  but  I  feel  like  the  State  bar  association  has 
more  experience  providing  these  services  for  the  poor,  and  I  would 
recommend  sending  the  appropriations  directly  to  them. 

Mr.  Gekas.  We  thank  you,  Mr.  Adams.  The  gentleman  from 
Rhode  Island  is  recognized  for  2  minutes. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

There  has  been  some  discussion  back  and  forth  about  the  rela- 
tionships between  Legal  Service  Corporation  grantees  and  other 
agencies  doing  legal  service  work.  Mr.  Robb,  it  strikes  me  there  has 
been  the  insinuation  all  through  the  hearing  that  these  are  sort  of 
shuffling  things  around  and  a  shell  game,  et  cetera. 

But  from  your  perspective,  is  that  the  case  or  that  in  fact 

Mr.  RoBB.  Not  in  my  experience,  sir.  The  impetus  for  creating 
some  of  these  new  corporations,  and  in  our  State  it  is  called  the 
New  Mexico  Center  of  Law  and  Poverty,  came  from  a  task  force 
that  was  chaired  by  the  Associate  Justice  Pamela  Minzner  of  the 
New  Mexico  Supreme  Court.  It  did  not  come  from  the  so-called  ac- 
tivists or  liberals  that  I  have  heard  so  much  about  here.  It  came 
from  a  person — well,  I  would  not  call  her  a  conservative,  but  she 
is  an  associate  justice  of  the  New  Mexico  Supreme  Court.  The  im- 
petus came  from  there  to  create  this  entity. 

Yes,  certainly,  a  lot  of  the  legal  services  lawyers  cheered  us  on, 
and  some  of  them  gave  us  suggestions.  But  to  say  that  it  is  a  shell 
game,  as  it  is  being  done  in  New  Mexico,  and  as  I  understand  it 
is  being  done  in  the  Santa  Clara  program,  I  think,  is  a  gross 
mischaracterization. 

Mr.  Reed.  Thank  you  very  much. 

Listening  to  these  discussions,  it  struck  me  that  I  note  that  the 
same  logic  is  applied  to  contractors  who  have  a  union  company. 
Then  in  the  same  building  they  have  their  nonunion  associate  com- 
pany so  that  they  can  engage  in  Federal  contracts  under  Davis- 
Bacon  and  then  also  engage  in  a  whole  range  of  other  non-Federal 
work  that  does  not  require  a  union  shop. 

So  I  do  not  think,  if  we  see  that  as  perfectly  fine  commercial  be- 
havior, I  cannot  see  why  we  are  wondering  why  we  cannot  have 
these  agencies  operating. 

Mr.  Robb.  Mr.  Reed,  I  loved  your  initial  comments  when  you 
mentioned  the  fact  that  maybe  all  the  lawyers  who  are  volunteer- 
ing their  time  to  stand  in  the  gap  are  also  involved  in  this  big  con- 
spiracy. 

Mr.  Gekas.  I  have  one  other  question  in  the  remaining  2  minutes 
of  this  hearing,  and  that  is  in  Ms.  Searer's  testimony.  She  made 
reference  to  the  fact  that  the  executive  director  was  wearing  Clin- 
ton-Gore shirts  and  would  query  the  staff  members  on  how  they 
would  be  voting.  Do  you  know  whether  or  not  the  Legal  Services 
Corporation  headquarters  in  Washington  ever  learned  of  that  situ- 
ation? 

Ms.  Searer.  I  believe  when  I  called  up  the  Office  of  Inspector 
General  to  report  the  outside  practice  of  law,  I  threw  that  in. 

Mr.  Gekas.  Do  you  know  whether  or  not  the  Legal  Services  Cor- 
poration in  Washington  ever  issued  any  kind  of  reprimand  or  edict 
or  corrective  action  with  respect  to  that  back  to  the  local  LSC? 

Ms.  Searer.  Not  that  I  know  of. 
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Mr.  Gekas.  I  would  direct  staff  to  make  inquiry  as  to  whether 
the  Legal  Services  Corporation  here  in  Washington  ever  heard  of 
it,  or  ever  took  any  action,  or  how  they  responaed  if  they  learned 
about  it  at  all.  I  am  very  much  interested  in  that. 

Ms.  Searer.  The  person  on  the  other  end  of  the  phone  was  not 
too  interested  in  taking  my  complaint,  the  Office  of  Inspector  Gren- 
eral  or  the  monitors  that  I  spoke  with. 

Mr.  Gekas.  Well,  I  would  like  to  see  what  the  record  shows  on 
that. 

With  that,  I  want  to  thank  the  witnesses  from  the  second  panel 
and  to  all  those  that  participated  in  the  hearing  today  this  hearing 
is  adjourned. 

[^Vnereupon,  at  1:45  p.m.,  the  subcommittee  adjourned.] 
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United  States 
House  of  Representatives 

July  11.  1996 


The  Honorable  George  Gekas 


Subcommittee  on  Commercial  and  Administrative  Law 
B-3S3  Rayburn  HOB 

DC.  20515 


Dear  Chainnan  Gekas: 

Thank  you  for  holding  an  oversight  hearing  on  the  Legal  Services  Corporation  (LSC)  on  June  26th. 

I  would  appreciate  your  consideration  in  placing  a  chapter  of  a  book  entitled  Harvest  of  Injustice:  Legal 
Services  v.  The  Farmer  in  the  record  firom  the  June  26th  hearing.  This  chapter  outlines  the  abuses  of  the  LSC 
on  small  family-operated  farms,  in  particular  several  apple  orchards  in  my  district.  Mr  Terry  Hepburn,  owner 
of  an  orchard  in  Hancock,  Maryland,  was  one  of  the  business  owners  aggressively  pursued  by  Maryland  Legal 
Aid  lawyers  due  to  his  participation  in  the  H-2  temporary  foreign  worker  program  which  is  administered  by  the 
Department  of  Labor   As  you  know,  the  H-2  program  penniu  ftrmers  who  are  unable  to  recruit  enough  1^ 
domestic  labor  to  harvest  their  crops  temporarily  with  worken  from  abroad.  It  is  administered  by  the 
Department  of  Labor. 

In  the  early  1980s,  the  lawyers  at  Maryland  Legal  Aid  filed  several  class  action  lawsuiu  against  Mr.  Hepburn 
and  other  orchard  owners  in  the  area,  basing  their  lawsuits  on  highly  technical  labor  law  regulations  on  behalf 
of  the  migram  workers.  As  a  result  of  these  lawsuits,  Mr  Hepburn  and  the  other  orchard  owners  were  hesitant 
to  hire  workers  in  the  H-2  program,  which  eventually  led  to  the  complete  shutdown  of  the  six  apple  orchards 
and  the  loss  of  hundreds  of  jobs.  Unfortunately,  Mr  Hepburn's  story  is  a  prime  example  of  the  LSC  hurting  the 
very  people  its  mission  is  to  support  by  using  taxpayer  fiinds  to  destroy  jobs  and  driving  ftrmers  out  of 
business   I  strongly  believe  that  the  LSC  must  be  abolished  and  replaced  with  private  efforts  to  represent  the 
poor,  such  as  charitable  organizations  and  pro-bono  legal  services. 

Again,  thank  you  for  your  efforts  to  hold  the  LSC  accountable  for  their  actions.  If  you  should  have  any 
questions  regarding  the  enclosed  documents,  please  fed  to  contact  me  or  Susan  Knight  of  my  staff  at  225-2721. 


iG.Bartlen 
Enclosures 
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Hagerstown,  Md.  Bob  Maginnis  A4 


Editorials 


A  lifeline  or  a  menace? 

For  some  residenLs  of  the  Tri-State  area,  the  Legal  Ser- 
vices Corp.  is  the  only  thing  that  stands  between  them  and 
poverty.  They  help  the  disabled  win  needed  benefits  and 
abused  spouses  find  the  protection  they  need. 

But  to  some  local  orchardists  who've  faced  the  agency  in 
court,  it's  hurt  more  workers  than  it's  helped  by  pushing 
some  growers  to  shut  their  o{)erations.  The  agency's  prob- 
lem, now  and  in  the  past,  is  that  it  has  concentrated  on 
winning  cases  instead  of  working  to  get  employers  in  com- 
pliance with  the  law. 

After  two  Washington  County  orchards  closed  in  the  mid- 
1980s,  citing  six-figures  settlements  and  attorney  fees, 
then-Rep.  Beverly  Byron  tried  to  persuade  the  agency  to 
handle  disputes  adm'inistrntively  before  it  filed  suits  and 
complaints.  By  then,  however,  the  animosities  between 
growers  and  niigrant  workers'  attorneys  had  soured  to  the 
point  the  Byron  said  both  were  stuck  "in  gridlock." 

Tlie  story  is  the  same  in  West  Virginia's  Eastern  Pan- 
handle, where  five  growers  said  suits  filed  on  behalf  of 
migrant  workers  have  cost  them  .$100,000  apiece,  and  one 
Legal  Services  attorney  says  the  growers  "always  lose  in 
court.." 

They're  not  the  only  ones.  When  the  government  and 
business  tangle  in  court,  everyone  pays  —  consumers  who 
face  higher  prices  or  reduced  supplies  of  local  fruit  when 
orchards  go  out  of  business,  workers  who  lose  their  jobs 
and  local  government,  which  must  deal  with  development 
that  inevitably  follows  when  the  orchardist  sells  out  to  pay 
off  the  business'  debts. 

Instead  of  treating  business  as  adversaries  to  be  pun- 
ished for  their  alleged  sins,  the  U.S  needs  this  agency  to 
mediate  first,  and  litigate  only  as  a  last  resort. 
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HARVEST   OF   INJUSTICE 

Legal  Services  vs.  The  Farmer 


By  Rael  Jean  Isaac 


National    Legal    and    Policy    Center 

8321    Old   Courthouse   Road,    Suite   270 

Vienna,    Virginia       22182 

703-847-3088 
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CHAPTER   ONE 

MARYLAND  APPLE  GROWERS  AND  THE  H-2A  PROGRAM:  A  CASE  STUDY 


"  I  never  knew  this  kind  of  thing  could  happen  here  in  America  where  a 
man  could  put  a  farmer  out  of  business  by  harassing  him  to  death." 
J.S.  Green,  Somerset  County,  Maryland 


On  April  24,  1 988  the  Hagerstown,  Maryland  newspaper  reported  that 
the  remains  of  the  last  major  commercial  orchard  in  Hancock  had  been 
auctioned  off,  marking  the  end  of  a  hundred  years  of  large-scale  orchard 
farming  in  Western  Maryland.    What  the  newspaper  did  not  report  was  that 
Legal  Services  was  responsible  for  wiping  out  the  small  group  of  apple 
and  peach  growers  who  in  1982  produced  1.35  million  bushels  of  apples, 
three-quarters  of  Maryland's  harvest. 

Despite  the  small  number  of  growers  affected,  the  story  of  Legal 
Services  and  the  Washington  County  fruit  growers  bears  telling  because  it 
throws  in  sharp  relief  all  that  is  wrong  with  the  program.    The  orchardists 
were  inundated  with  what  their  attorney  aptly  described  as  a  "sudden, 
savage,  stunning  onslaught"  of  lawsuits.!     Legal  Services'  real  target  was 
the  H-2  program  upon  which  the  orchardists  relied  to  obtain  workers  to 
harvest  their  fruit.  (It  became  known  as  the  H-2A  program  after  the 
Immigration  Reform  and  Control  Act  of  1986  changed  the  paragraph  in 
which  the  program  was  authorized.) 

The  H-2A  program  allows  growers  who  cannot  obtain  sufficient 
domestic  farm  workers  to  petition  the  government  for  permission  to  bring 
in  foreign  workers  on  a  temporary  basis.  Sixty  days  in  advance,  the  grower 
must  file  a  "job  clearance  order"  with  the  Department  of  Labor  specifying 
the  number  of  workers  required  and  the  wages  and  conditions  of  work.    The 
state  employment  service  then  tries  to  find  domestic  workers  and  if  it  is 
unable  to  find  enough  locally,  enlists  the  employment  services  of  other 
states.    If  sufficient  workers  can  still  not  be  found,  the  DOL  certifies  that 
the  importation  of  temporary  workers  will  not  adversely  affect  U.S. 
workers.    With  this  labor  certification,  the  grower  can  apply  to  the  INS  for 
visas  to  import  the  workers  he  needs. 

IDEOLOGICAL    BASIS    FOR    LEGAL    SERVICES    OPPOSITION    TO    H-2A 
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Legal  Services  attorneys  have  articulated  some  of  the  reasons  why 
they  oppose  the  H-2A  program.    A  major  one  is  that  these  workers  are 
unlikely  material  for  unionization,  and  unionizing  agricultural  workers  Is 
a  major  goal  of  the  Legal  Services  "movement."  In  1977,  testifying  before 
Congress  against  making  the  H-2  program  easier  for  farmers  to  use. 
Burton  Fretz  of  Legal  Sen/ices'  Migrant  Legal  Action  Program  said  "It 
would  be  hazardous  in  terms  of  the  depressing  effect  on  any  incipient 
collective  bargaining  activity  that  may  be  going  on  among  domestic 
agricultural  workers."2  Since  Legal  Services  attorneys  are  forbidden  by 
Congress  from  engaging  in  unionizing  activity,  they  are  usually  more 
indirect.  Thus  Bruce  Goldstein  of  Farm  Workers  Legal  Services  in  New  York 
(now  co-director  of  the  Farm  Worker  Justice  Fund)  complained  that 
"growers  go  out  of  their  way  to  hire  foreign  workers,  knowing  they  have 
much  greater  control  over  them  than  over  American  workers."3    Robert 
Williams  of  Florida  Rural  Legal  Services  went  even  further,  claiming  "The 
H-2  program  is  incapable  of  reform.    It's  a  form  of  indentured  servitude. "4 
(If  so,  it  is  a  remarkably  popular  one,  for  workers  clamor  to  participate, 
not  surprising  since  they  can  expect  to  earn  roughly  fifteen  times  more 
each  week  than  they  do  in  their  home  country.) 

A  second  reason  Legal  Services  attorneys  advance  for  their  hostility 
to  the  H-2A  program  is  that  it  hurts  domestic  workers.    An  article  in  the 
Legal  Services  journal  Clearinghouse  Review  says:  "In  practice  the  H-2 
program  has  resulted  in  widespread  displacement  of  workers  in  the  United 
States,  depression  of  agricultural  working  conditions  and  abuse  of  both 
domestic  and  foreign  workers. "5    In  fact,  the  H-2A  program  exerts  steady 
upward  pressure  on  domestic  wages.    This  is  because  Congress  imposed 
special  requirements  on  employers  who  participate  in  the  program.    They 
must  provide  transportation,  housing,  subsidized  meals  and  other  benefits 
to  the  H-2A  workers,  as  well  as  pay  a  "prevailing  wage  rate"  fixed  by  the 
Labor  Department.    Once  the  employer  enters  the  program,  he  must  provide 
the  same  benefits  to  all  domestic  workers,  including  any  who  apply 
through  the  first  half  of  the  season.    Because  all  this  is  so  expensive, 
employers  tend  to  bid  up  wages  in  the  hope  of  attracting  sufficient 
domestic  workers.    This  in  turn  pushes  up  the  "prevailing  wage  rate"  each 
year. 

And  while  Legal  Services  attorneys  assume  that  if  there  were  no  H- 
2A  program,  growers  would  have  to  raise  wages  to  some  hypothetical 
point  where  they  would  be  attractive  to  domestic  workers,  in  the  real 
world  farmers  go  out  of  business,  switch  crops,  mechanize  (where  that  is 
practicable),  or  resort  to  illegal  immigrants. 
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But  irrespective  of  the  merit  (or  lack  of  merit)  of  the  arguments  of 
Legal  Services  attorneys,  the  H-2A  program  was  established  by  Congress 
and  is  the  law  of  the  land.    It  is  an  egregious  abuse  of  power  for  Legal 
Services  attorneys  to  attack  farmers  with  tax  dollars  bestowed  upon  them 
to  uphold  the  law  because  they  want  to  destroy  the  program. 

A    BLIZZARD    OF    LAWSUITS    AND    ADMINISTRATIVE    COMPLAINTS 

The  fate  of  Washington  County's  apple  growers  was  sealed  when  Legal 
Services  attorney  Gregory  Schell,  an  outspoken  opponent  of  the  H-2 
program,  moved  from  Florida  to  Maryland  in  1 983.     Like  many  Legal 
Services  attorneys,  Schell  made  no  secret  of  his  opposition  to  the  guest 
worker  program,  telling  a  reporter  in  Florida  (to  which  he  returned  after 
eliminating  the  Maryland  program)  that  "the  use  of  H-2s  in  apples  is  even 
less  defensible  than  their  use  in  sugar."6    (Florida's  sugar  cane  growers 
were  traditionally  the  chief  users  of  H-2  workers.)    Maryland  Legal 
Services  amassed  a  war  chest  as  funds  for  Virginia's  larger  migrant  Legal 
Services  program  were  diverted  and  put  at  Schell's  disposal. 7    The 
Washington  County  growers  were  chosen  as  targets  presumably  because, 
as  the  smallest  component  of  East  Coast  growers  using  the  H-2  program, 
they  were  the  most  vulnerable. 

The  H-2  (after  1  986,  H-2A)  program  is  the  most  highly  regulated  of 
all  agricultural  programs,  with  the  result  that  East  Coast  apple  growers, 
as  attorney  Tom  Wilson  has  pointed  out,  are  among  "the  clean  jeans  of  the 
farming  business."8    Yet  precisely  because  the  program  is  so  highly 
regulated,  it  offers  additional  legal  hooks  with  which  Legal  Services  can 
grapple  the  farmer.    In  1 980,  the  Department  of  Labor  set  up  an 
administrative  complaint  system  within  the  U.S.  Employment  Service, 
giving^  Legal  Services  the  option  of  going  to  court  or  filing  "complaints"  - 
or  both.9 

In  1983  and  1984,  Maryland  Legal  Aid  filed  175  worker  complaints  in 
the  job  service  system  against  the  six  members  of  the  Washington  County 
Growers  Association.  10  (There  had  been  a  total  of  five  complaints  in  the 
previous  two  years,  all  of  them  settled  easily  and  promptly.)  In  addition, 
Maryland  Legal  Aid  filed  fifteen  federal  lawsuits  against  the  growers. 
Terry  Hepburn,  whose  Hepburn  Farms  was  one  of  the  two  largest  orchards, 
says:  "I  was  in  federal  court  five  times  in  one  year.    That's  ridiculous. "1 1 

From  the  standpoint  of  the  growers,  the  administrative  complaint 
system,  intended  to  serve  as  a  cheaper  alternative  to  litigation,  is  in 
important  respects  worse  than  the  courts.    It  is  a  five  tiered  system, 
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lacking  the  most  elementary  due  process  protections.    The  person  filing 
the  complaint  is  not  required  to  be  present  at  any  stage  of  the  procedure 
so  the  grower  cannot  confront  and  cross  examine  his  accusers.    There  are 
no  statutory  or  regulatory  standards  for  conducting  the  investigation.    As 
the  complaint  moves  up  through  the  various  tiers  on  appeal,  the  new  tiers 
rely  on  the  flawed,  unexamined  "evidence"  presented  at  earlier  tiers  which 
provides  the  sole  record  on  review.    Moreover,  since  only  the  worker  can 
complain  --  the  farmer  cannot  file  complaints  against  the  worker  or  crew 
leader  -  the  absence  of  due  process  protections  works  solely  against  the 
farmer.    To  stack  the  deck  even  further,  on  appeal,  worker  complaints  are 
evaluated  by  a  "state  monitor  advocate"  who,  as  the  name  suggests,  is 
supposed  to  be  an  advocate,  not  an  impartial  arbiter.  (According  to  the 
regulations  the  monitor  advocate  is  supposed  to  advocate  for  the  employer 
as  well  as  the  worker,  but  in  practice  the  monitor  advocate  sees  his  role 
as  advocate  for  the  worker.)!  2 

There  are  no  financial  penalties  imposed  by  the  administrative 
complaint  system.    The  only  sanction,  which  is  imposed  for  any  violation 
of  the  rules,  is  denial  of  access  to  the  employment  service  system.    But 
since  the  employment  service  system  must  approve  the  grower's 
application  for  H-2A  workers,  "decertification"  is  an  extremely  harsh 
penalty,  often  tantamount  to  a  sentence  of  bankruptcy.    It  can  readily  be 
understood  why  Tom  Wilson  calls  this  a  totally  unforgiving  and 
uncompromising  system.!  3 

Furthermore,  since  the  job  service  complaint  system  does  not  require 
workers  to  exhaust  administrative  remedies  before  going  to  court,  Legal 
Services  can  go  to  court  on  the  same  issues.    As  Hepburn  puts  it:  "We  were 
in  double  jeopardy.  Legal  Services  would  file  a  complaint  and  we  went 
through  a  bureaucratic  maze  and  then  they'd  file  a  federal  lawsuit  on  the 
same  complaint."!  4 

LEGAL   SERVICES   WAGES   WAR   ON   THE   RULES 

Schell's  administrative  complaints  and  lawsuits  attacked  the 
established  practices  associated  with  every  aspect  of  the  H-2  program. 
He  used  both  forums  in  his  offensive  against  the  ladder  test,  which 
growers  used  to  ensure  that  workers  were  physically  able  to  move  and 
climb  the  25  foot  ladder  used  in  apple  harvesting.    Schell  charged  that 
because  domestic  were  more  likely  than  Jamaican  workers  to  fail,  the 
test  discriminated  against  them. 

Terry  Hepburn  placed  particular  importance  on  the  test.    In  !978,  one 
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of  his  workers  lost  control  of  a  ladder,  and  in  falling  hit  the  tractor 
driver,  who  lost  control,  rolled  down  an  embankment,  and  died. 
Nonetheless,  a  federal  judge  ruled  that  the  test  was  not  job-related, 
forcing  Hepburn  to  pay  $42,000  in  fines,  including  the  salaries  workers 
who  failed  the  test  would  have  made  had  they  worked  the  entire  season. 
Hepburn  abandoned  the  ladder  test  for  the  1 986  season.!  5   On  August  1 1 , 
as  if  to  demonstrate  just  how  job-related  the  ladder  test  in  fact  was,  a 
worker  fell  from  a  1 2  foot  ladder  at  Hepburn's  Orchard,  sustaining  severe 
head  injuries.!  6 

According  to  Department  of  Labor  regulations,  whether  family  housing 
-  rather  than  group  housing  for  single  workers  --  must  be  provided,  is 
determined  by  the  "prevailing  practice"  in  the  area  and  the  DOL  had  ruled 
that  individual  (not  family)  housing  was  the  prevailing  practice  in 
western  Maryland.    But  instead  of  petitioning  the  DOL  to  adopt  its  version 
of  what  the  prevailing  practice  should  be  (which  Legal  Services  could 
readily  have  done  under  the  Administrative  Procedures  Act),  Schell 
brought  administrative  complaints  and  lawsuits  against  the  growers  for 
failing  to  provide  family  housing.  (It  turned  out  that  of  the  eleven  workers 
on  whose  behalf  the  Maryland  Legal  Services  program  brought  suit  against 
two  orchards,  only  one  was  married.)!? 

The  DOL's  50%  rule  was  yet  another  mine  for  administrative 
complaints  and  lawsuits.    It  was  designed  as  additional  insurance  that  the 
H-2  program  would  not  take  jobs  away  from  domestic  workers;  under  the 
rule,  the  growers  had  to  hire  ~  and  house  -  any  domestic  workers  who 
applied  for  jobs  during  the  first  half  of  the  season.    In  theory,  the  growers 
were  expected  to  terminate  the  employment  of  the  "excess"  H-2  workers. 

Prior  to  1  983,  the  employment  service  had  acted  reasonably,  not 
referring  workers  to  employers  whose  housing  was  already  full.  But  in 
!  983  and  !984,  under  the  influence  of  Legal  Services,  the  Maryland 
Employment  Service  referred  workers  without  regard  to  the  growers'  need 
for  workers  or  the  availability  of  housing.    On  July  28,  !983,  the  first  day 
H-2  workers  were  in  the  field,  the  employment  service  sent  68  domestic 
applicants  to  Fairview  Orchards.    And  the  DOL  interpreted  the  50%  rule  to 
mean  that  Fairview  had  to  hire  every  one  of  them  instantaneously,  without 
adjustment  for  processing  applicants  or  adjustment  to  the  current  work 
force.!  8 

But  the  orchardists'  plight  was  worse  still.    Unlike  the  H-2  workers, 
the  domestic  workers  referred  by  the  employment  service  could  not  be 
relied  upon.    In  !983,  the  orchardists  of  the  Washington  County  Growers 
Association  had  544  domestic  workers  referred  to  them,  only  eight  of 
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whom  completed  the  season.! 9    Most,  finding  the  work  more  physically 
demanding  than  they  had  anticipated,  left  after  a  few  days.    So  if,  to 
satisfy  the  DOL,  the  grower  sent  back  the  H-2  workers  and  housed  the 
domestic  workers,  in  a  few  days  he  could  find  himself  without  the 
workers  he  needed  to  harvest  his  crop.    No  wonder  Terry  Hepburn  said  the 
DOL  looked  on  the  orchards  simply  as  a  government  entitlement  program  in 
the  private  sector.  20 

The  grower  was  hemmed  in  any  way  he  tumed.   George  Gardenhour, 
who  owned  one  of  the  smaller  orchards,  canceled  his  order  for  H-2 
workers  when  eleven  U.S.  migrants  applied  to  his  orchard  in  September 
1 983.    Because  the  facilities  he  usually  rented  for  his  workers  had  been 
vandalized,  he  hired  them  immediately,  but  explained  he  could  not  offer 
housing  for  a  week.    The  workers  quit  before  that  time.    Gardenhour  was 
doubly  victimized  because  he  now  had  no  work  force  and  Schell  sued  the 
following  year,  charging  him  with  "blatant  discrimination"  on  the  ground 
that  if  the  workers  had  been  Jamaicans  he  would  have  somehow  found 
housing  for  them.   Gardenhour  had  to  pay  the  workers  $8,450  and  lost  much 
of  his  crop  in  the  bargain.21 

Firing  workers  for  incompetence  was  all  but  impossible.  Hepburn  was 
sued  for  firing  seven  domestic  workers.    He  had  complained  about  their 
performance  to  the  employment  service  which  had  sent  representatives  to 
the  orchard  who  verified  that  the  workers  picked  unripe  peaches  and 
damaged  the  trees.    But  when  Legal  Services  brought  suit,  a  federal  judge 
ordered  Hepburn  to  pay  the  workers  what  they  would  have  earned  had  they 
worked  the  entire  season  plus  court  costs.  2  2 

Then  there  were  the  suits  against  the  end  of  season  bonus,  which 
several  of  the  growers  offered  as  an  inducement  for  workers  to  remain 
until  the  entire  crop  was  in.    Legal  Services  sued  in  federal  court  on 
behalf  of  workers  who  had  not  completed  the  season,  arguing  they  should 
be  entitled  to  a  bonus  because  they  had  worked  most  of  it.23    Predictably, 
the  end  result  was  that  growers  abolished  the  bonus,  reducing  worker 
income. 

Some  suits  bordered  on  the  absurd.    One  small  grower  received  a 
"demand  letter"  from  Legal  Services  on  behalf  of  a  domestic  worker  who 
claimed  the  grower  had  refused  to  hire  him.    When  the  grower  produced  a 
canceled  check  (the  worker  had  been  hired  and  quit  within  a  day  and  a 
half),  Legal  Services,  nothing  daunted,  filed  a  38  page  complaint  charging 
he  had  been  underpaid!    In  the  words  of  the  complaint,  he  had  suffered 
"serious  financial  injury."    The  injury  consisted  of  an  underpayment  of 
$5.80,  which  the  grower  had  put  in  escrow  in  the  event  (which  turned  out 
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to  be  the  case)  that  the  prevailing  wage  would  later  be  raised,  and  applied 
retroactively. 24 

UNETHICAL    METHODS    USED 

Legal  Services  employed  techniques  ranging  from  the  questionable  to 
the  downright  unethical.    One  was  to  plant  workers  in  order  to  generate 
litigation.    Steven  Karalekas,  who  represented  the  Washington  County 
Growers  Association,  has  pointed  out  that  Legal  Services  attorneys  would 
accompany  one  or  more  workers  to  the  employment  service  office,  specify 
the  grower  to  which  they  should  be  sent,  and  lo  and  behold,  those  workers 
subsequently  sued  the  targeted  farmer.25    Tom  Wilson  represented  the 
growers  in  a  suit  to  have  one  of  Maryland  Legal  Aid's  cases  dismissed  on 
the  grounds  that  workers  had  signed  under  oath  a  document  they  could  not 
read  (the  documents  were  in  English  and  the  workers  spoke  only  Spanish) 
and  in  a  few  cases  probably  never  even  saw  (only  the  signature  pages  had 
been  sent  through  the  mail).26 

Contrary  to  Congressional  intent,  Maryland  Legal  Services  used 
statutes  to  harass  growers  and  inflict  maximum  financial  injury  upon 
them.    Fairview  Orchard's  plight,  when  the  employment  office  sent  over  68 
domestic  workers  on  the  first  day  the  Jamaican  H-2  workers  were  in  the 
field,  has  already  been  mentioned.    Fairview's  tiny  staff  was  overwhelmed 
and  could  not  interview,  administer  the  ladder  test  (not  yet  litigated 
away)  and  hire  all  the  workers  on  the  spot.    In  suing  Fairview  Orchards  on 
behalf  of  those  workers  who  were  not  immediately  hired,  Legal  Services 
used  RICO  statutes  (Racketeer-Influenced  and  Corrupt  Organization  Act), 
intended,  as  the  very  name  makes  clear,  for  use  against  organized  crime. 
Because  of  the  stigma  associated  with  the  word  "racketeer,"  and  the  fact 
that  the  defendant  can  be  sued  for  triple  damages,  these  suits  have 
become  a  first-class  settlement  weapon.    In  a  1984  opinion,  the  Second 
Circuit  observed  that  "a  current  adage  is  said  to  be  that  'Rico  provides  the 
only  civil  action  where  the  defendant  pleads  not  guilty.'"  And  indeed 
Fairview  agreed  to  pay  a  substantial  settlement.27 

A  rare  light  on  Legal  Services  methods  from  within  the  organization 
comes  from  an  affidavit  signed  by  Beatrice  Rivera,  a  paralegal  who 
administered  the  Belle  Haven  office  of  the  Virginia  Legal  Aid  Bureau  until 
the  fall  of  1984.28    Rivera  reports  that  once  Schell  came  to  Maryland  and 
assumed  control  of  Virginia's  migrant  funds,  he  also  took  over  control  of 
her  office.    It  is  reasonable  to  assume  that  the  methods  Schell  used  in 
Maryland  did  not  differ  substantially  from  those  he  employed  in  Virginia. 
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What  were  the  methods  Rivera  enumerated? 

1.  File  the  maximum  number  of  complaints  possible.    Rivera  reports 
that  Schell  prepared  an  extremely  detailed  list  of  each  and  every  housing 
requirement  with  which  the  growers  were  expected  to  comply.    Rivera 
innocently  gave  a  copy  of  the  list  to  crew  leaders  and  growers  to  use  as  a 
checklist  to  make  sure  their  housing  met  the  regulatory  standards.    Rivera 
reports  that  Schell  chastised  her  for  doing  this  "because  he  said  I  had 
given  the  growers  a  warning,  thereby  permitting  them  to  avoid  possible 
future  suits  against  them."    In  another  instance,  a  grower  sent  workmen  to 
make  repairs  that,  Rivera  said,  needed  to  be  done.    But  when  Rivera 
reported  this  progress  to  Schell,  "he  instructed  me  to  file  a  complaint 
against  the  grower  immediately  --  before  the  repairs  were  finished." 

2.  Use  worker  weakness  to  obtain  information  against  growers. 
According  to  Rivera,  "I  spoke  to  workers  in  1 984  who  told  me  that  a  man 
accompanying  Gregory  Schell  on  his  visits  to  the  worker  labor  camps 
offered  them  alcohol  and  drugs  in  exchange  for  information  against  their 
grower  employers." 

3.    Obtain  complaints  against  growers  through  a  form  of  bait  and 
switch.    Rivera  reports  that  in  her  presence  Schell  boasted  "that  he 
induced  workers  into  signing  administrative  complaint  forms  against  the 
growers  by  leading  the  workers  to  believe  that  they  were  signing  forms 
authorizing  Mr.  Schell  to  get  them  food  stamps."    Rivera  cites  the  case  of 
one  crew  leader  named  Grace  Mason  who  was  popular  with  workers.    The 
workers  cooperated  with  Schell  until  they  learned  he  intended  to  file  a 
complaint  against  her  and  refused  to  speak  to  him  thereafter. 
"Unbeknownst  to  them,"  says  Rivera,  "they  had  already  filed  complaints 
against  Ms.  Mason." 

4.  Obtain  worker  signatures  on  complaints  to  be  used  against  specific 
growers  as  Legal  Services  saw  fit.    Says  Rivera,  "I  received  a  call  from  Mr. 
Schell  in  Salisbury,  instructing  me  to  get  worker  signatures  on  complaints 
and  that  he  would  fill  in  the  name  of  the  orchard  at  a  later  date....[M]any 
complaint  forms  were  signed  by  workers  and  then  had  the  employer  filled 
in  by  the  Legal  Aid  Bureau  at  a  later  date  according  to  which  orchards  Mr. 
Schell  had  targeted  to  receive  the  most  complaints." 

5.  Resort  to  devious  means  to  "plant"  future  litigants  in  the  camp  of 
specific  growers.    Legal  Services  could  not  legally  pay  for  a  worker's 
transportation.    But,  says  Rivera,  "during  the  1984  harvest  season,  Mr. 
Schell  attempted  to  have  the  Migrant  and  Seasonal  Farm  Workers 
Association  in  Belle  Haven  provide  a  Haitian  worker  with  no-cost 
transportation  to  Maryland.    It  is  my  recollection  and  belief  that  the 
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worker  in  question  was  to  file  some  sort  of  complaint,  as  instructed  by 
Mr.  Schell,  against  his  grower-employer  upon  his  arrival  in  Maryland." 
There  is  ample  material  for  a  "Harvest  of  Shame"  here  -  only  this 
time,  by  Legal  Services  attorneys. 

NO    REDRESS    POSSIBLE 

The  experience  of  the  orchardists  in  the  Washington  County  Growers 
Association  is  significant  not  only  because  it  reveals  the  range  of 
weapons  Legal  Services  wields  when  it  decides  to  embark  upon  what  it 
calls  "an  impact  program,"  but  because  it  shows  the  insuperable  obstacles 
farmers  face,  even  under  unusually  favorable  conditions,  when  they 
attempt  to  obtain  redress.  Despite  their  small  numbers,  the  Maryland 
orchardists  fought  back  with  exceptional  determination,  imagination  and 
sophistication.   They  fought  not  only  in  the  courts  but  also  through  the 
political  process,  taking  their  case  both  to  legislators  and  to  the  boards 
overseeing  Legal  Services  activities,  local  and  national. 

The  growers  enjoyed  a  number  of  advantages.   The  300  member  East 
Coast  Growers  Association,  fearing  the  precedents  being  set  in  the 
Maryland  cases,  banded  together  to  provide  funds  to  aid  in  litigation 
expenses.    The  growers  had  excellent  counsel,  which  not  only  ably 
defended  against  the  onslaught  of  suits  and  complaints  but  took  legal  and 
political  initiatives.    And  not  least,  these  were  the  Reagan  years,  and  the 
Reagan-appointed  board  of  the  Legal  Services  Corporation,  and  its  staff, 
were  sympathetic  to  the  farmers  plight,  a  highly  unusual  circumstance  in 
either  Republican  or  Democratic  administrations.  .m 

The  growers  counterattacked  in  the  courts,  asking  relief  from  the    * 
50%  rule  and  the  abusive  administrative  complaint  system,  all  of  which, 
the  suit  contended,  had  no  basis  in  the  statutes  governing  the  H-2 
program,  but  had  been  grafted  upon  the  program  by  the  Department  of 
Labor.    They  lost  the  suit,  appealed,  and  lost  again. 29 

Even  when  the  growers  won  in  the  courts  at  the  local  level,  their 
legal  victories  turned  out  to  be  ephemeral.  Legal  Services  appealed  to 
more  sympathetic  federal  appeals  courts  in  urban  centers  where  the  | 

judges  were  wholly  unfamiliar  with  agricultural  conditions.     As  a  result     I 
of  his  experience  with  these  suits,  Tom  Wilson  says:  "I  would  rather 
litigate  against  John  D.  Rockefeller  than  Legal  Aid  because  he  knows  the 
value  of  the  dollar  and  his  resources  are  limited  at  some  point."30 

In  February  1  985,  after  paying  nearly  $300,000  in  penalties  and 
settlements  and  over  $400,000  in  legal  fees, 31  the  six  Maryland  growers 
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filed  a  formal  letter  of  complaint  with  the  board  of  Maryland  Legal  Aid 
and  asked  for  an  investigation  of  the  "horribly  excessive  and  grossly 
abusive"  practices  of  the  program's  attorneys.32    Each  board  member  was 
sent  copies  of  the  letter  and  complaints  filed  against  the  growers,  which 
mounted  to  a  four  foot  stack.   The  xeroxing  bill  alone  was  $6,000.    After  a 
month  of  silence,  the  head  of  Maryland  Legal  Aid  responded  with  a  single 
sentence,  saying  the  board  saw  no  reason  to  take  any  action.33 

Unable  to  obtain  so  much  as  a  hearing,  the  growers  appealed  to  the 
board  of  the  Legal  Services  Corporation.    On  January  31,  1986,  the  board 
heard  representatives  of  both  the  growers  and  Legal  Services.    Finally  the 
growers  had  a  sympathetic  audience.    Board  member  Michael  Wallace  was 
incredulous  as  he  was  told  of  the  one  sentence  reply  from  the  board  of 
Maryland  Legal  Aid:  "They  gave  you  no  hearing,  filed  no  answer,  told  you  to 
go  jump  in  a  lake?"34 

But  Legal  Services  attorneys  at  the  meeting  were  unabashed. 
Maryland  Legal  Aid's  Stuart  Cohen  defended  the  one  line  rejection:  "Mr. 
Karelekas  told  you  that  their  complaint  was  answered."  Cohen  denounced 
the  board  for  listening  to  the  growers:  they  were  conducting  a  "witch 
hunt."35    Another  Maryland  Legal  Aid  attorney  decried  the  "audacity"  of  the 
growers  in  having  appealed  to  his  administrative  superiors. 36 

For  all  its  sympathy,  the  LSC  board  found  itself  helpless  to  do 
anything.    It  sent  a  monitoring  team  to  the  Maryland  Legal  Aid  Bureau  in 
Salisbury,  which  showed  its  contempt  for  the  Board  (and  the  Legal 
Services  Act,  which  gives  the  Board  the  responsibility  to  monitor 
programs)  by  locking  the  team  out  of  the  office.    Justifiably  outraged,  the 
LSC  board  cut  off  Maryland  Legal  Aid's  funds,  but  was  forced  to  restore 
them  a  month  later  when  Maryland  Legal  Aid  went  to  court.    LSC  board 
member  LeaAnne  Bernstein  lamented,  "We  are  incapable  of  doing  anything. 
It's  sad  and  frustrating. "37 

In  desperation,  the  growers  appealed  to  their  legislators.    West 
Virginia  Senator  Jay  Rockefeller  said  Legal  Services  could  not  be  curbed 
in  the  West  Virginia-Maryland  panhandle  for  that  would  hurt  the  poor  in 
other  parts  of  those  states.38    Congresswoman  Beverly  Byron  introduced 
legislation  to  change  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act  so  as  to  limit  litigation,  but  the  bill  went  nowhere. 

THE  GROWERS  GO  DOWN 

The  growers  went  down  like  nine-pins.    Fairview,  the  largest  orchard, 
producing  25%  of  Maryland's  apple  crop,  was  the  first,  shutting  down  late 
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in  1986.   The  orchard  was  owned  by  West  Germans  who  had  invested  $10 
million  in  it  over  the  previous  seven  years.    George  Gardenhour  committed 
suicide.    In  1987,  Glaize  Orchards,  which  also  had  orchards  in  Virginia, 
went  out  of  business  in  Maryland.    Philip  Glaize  declared  that  Maryland 
Legal  Aid  had  made  it  uneconomic  to  grow  apples  in  the  state.  3  9 

Hepburn  Farms  fell  to  the  ladder  test.    Shortly  before  the  1 986 
harvest,  Hepburn  was  debarred  from  the  employment  service  system  on 
the  grounds  that  his  use  of  the  ladder  test  discriminated  against  domestic 
workers.    Not  content  with  its  success  in  decertifying  him.  Legal  Services 
filed  suit  yet  again  when  Hepburn  turned  to  New  Jersey's  Glassboro 
Service  Association  in  a  last  ditch  effort  to  obtain  Puerto  Rican  workers. 
For  once.  Legal  Services  lost  its  suit.    Since  none  of  the  workers  it 
represented  worked  for  Hepburn,  the  court  ruled  it  had  no  standing  to 
sue. 40    But  it  was  a  Pyrrhic  victory.    Obtaining  only  half  the  workers  he 
needed,  Hepburn  lost  $250,000  in  apples  he  could  not  pick. 

Fearing  he  would  be  debarred  from  the  H-2  program  again  in  1 987  (it 
was  now  the  H-2A  program),  Hepburn  threw  in  the  towel.    State  officials 
had  tried  to  help,  speaking  confidently  of  training  unemployed  people  to 
become  fruit  pickers,  but  could  find  no  volunteers.    The  governor  came  up 
with  the  idea  of  using  prison  workers,  but  this  was  rejected  out  of  hand 
by  state  correction  officials.    "We're  seeking  more  meaningful  employment 
for  them,"  said  Beverly  Marable,  in  charge  of  inmate  job  training. 41 

THE    PRICE   OF    SURVIVAL   --    NO    MORE    H-2A    WORKERS 

A  few  of  the  smallest  orchardists  survived,  but  not  without  giving 
Legal  Services  its  victory  by  abandoning  the  H-2A  program.    There  were 
two  "last  straws."    One  came  in  1987  when  DOL  Region  Director  William 
Haltigan  informed  the  growers  that  in  order  to  participate  in  the  H-2A 
program,  they  would  have  to  agree  to  visit  personally  a  number  of  worker 
advocacy  organizations  from  New  York  to  Florida  to  interview  any  U.S. 
worker  they  might  come  up  with.    Even  some  DOL  officials  were  appalled. 
One  told  a  reporter:  "If  you've  got  500  acres  of  peaches  and  apples  to  tend 
to,  sir,  do  you  have  time  to  go  all  over  the  East  Coasf?*    It's  unreasonable. 
It's  unbelievable. "42 

Ironically,  Haltigan  based  this  coup  de  grace  to  the  Maryland  program 
upon  language  regarding  the  H-2A  program  in  the  new  Immigration  Reform 
and  Control  Act  of  1986  (IRCA),  although  Congress,  thinking  it  was 
cracking  down  on  the  illegals  on  whom  many  farmers  depended,  clearly 
intended  to  make  the  program  more  user-friendly.  Speaking  on  the  Senate 
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floor,  Senator  Alan  Simpson,  chairman  of  the  Senate  Immigration 
subcommittee  and  floor  manager  for  IRCA,  said:  "We  have  done  some 
remarkable  things  with  the  H-2  program  in  this  bill.  We  streamlined  it. 
We  made  it  workable.. .H-2  has  worked  where  people  chose  to  use  it.    But  it 
has  been  so  burdensome,  so  tedious,  so  restrictive.    The  Department  of 
Labor  seems  to  get  some  perverse  enjoyment  out  of  cutting  the  employers 
or  cutting  the  agricultural  growers  out  of  the  game.    We  think  we  have 
solved  that  with  the  H-2A  program  in  this  bill. "43 

But  Congressional  intent  was  irrelevant  to  the  DOL  officials 
administering  the  program.    IRCA  specified  that  employers  must  engage  In 
"positive  recruitment"  of  domestic  workers  and  Haltigan  seized  upon  this 
term  as  a  means  to  cut  Maryland  growers  out  of  the  game  completely.    In 
effect,  Haltigan's  response  to  the  destruction  of  the  DOL's  own  placement 
system  as  a  result  of  Legal  Services  litigation  a  decade  earlier  was  to 
force  the  growers  to  be  their  own  recruiters. 

The  second  "last  straw"  for  the  growers  was  that,  thanks  to  one  of 
Legal  Services  many  lawsuits,  they  did  not  know  how  much  they  would 
have  to  pay  workers  brought  in  under  the  H-2A  program.    West  Virginia 
Legal  Services  had  brought  suit  to  change  the  way  piece-rates  were 
calculated  for  workers  in  the  (then)  H-2  program,  but  although  it  was  the 
growers  whose  future  was  on  the  line,  it  sued  only  the  Department  of 
Labor.    And  rather  than  suing  in  West  Virginia,  Legal  Services  chose  its 
favorite  venue,  the  D.C.  District  Court,  appearing  before  its  favorite  judge, 
Charles  Richey.44    Not  surprisingly.  Legal  Services  prevailed,  and  a  year 
later  returned  to  the  D.C.  court  to  broaden  the  ruling  to  affect  every 
grower  in  the  H-2  program,  including,  of  course,  the  Maryland  growers.    As 
Tom  Wilson  said,  "The  piece  rate  wages  of  every  grower  using  the  H-2 
program  were  dramatically  escalated  (in  some  instances,  by  40  percent  in 
a  single  year)  pursuant  to  a  judicial  determination  engineered  by  LSC- 
grantee  lawyers  without  a  single  grower  ever  appearing  in  the  courtroom 
where  the  controlling  decisions  were  made. "45 

The  H2-A  program  was  already  costly  to  growers,  who  paid 
approximately  50%  more  than  the  going  compensation  for  domestic 
workers  outside  the  program  ~  if  they  could  obtain  them.    The  growers 
were  willing  to  pay  the  premium  to  obtain  certainty,  the  assurance  that 
their  crop  would  be  harvested.    But  now,  for  Maryland  growers,  the 
program  had  become  a  nightmare  of  uncertainty,  for  between  Legal 
Services,  DOL  and  the  courts,  they  did  not  know  if  they  would  obtain 
workers  or,  with  the  continuing  legal  turmoil  around  the  new  piece  rates, 
what  they  would  be  ordered  to  pay  them  at  season's  end,  and  if  they  could 
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afford  the  new  rates  at  all. 46 

The  remaining  Maryland  growers  pulled  out  of  the  H-2A  program. 
Since  they  were  small  and  their  labor  needs  not  large,  they  have  managed 
to  limp  along  by  using  (mostly  legal)  Mexican  workers.    Apple  production 
has  plummeted,  to  a  fourth  of  what  it  was  before  Legal  Sen/ices  embarked 
on  its  anti-grower  campaign. 47 

A   QUESTION    OF    PROFESSIONAL    ETHICS 

Thus  far,  the  focus  has  been  on  what  Legal  Services   did  to  the 
growers.    But  what  about  the  workers?    Gregory  Schell  declared:  "Frankly, 
my  clients  don't  give  a  damn  if  Terry  Hepburn  goes  out  of  business. "48    In 
fact,  his  clients  had  a  direct  stake  in  Hepburn's  survival,  for  Hepburn  and 
the  others  whom  Legal  Services  put  out  of  business  provided  their  jobs. 

Moreover,  although  Legal  Services  claimed  to  have  thfe  interests  of 
U.S.  workers  at  heart,  it  eliminated  large  numbers  of  domestic  jobs. 
Hepburn  says:  "You  have  people  who've  been  working  here  for  50  years. 
Tractor  drivers,  sprayers,  packers,  suppliers,  hundreds  of  local  people.    A 
$2.5  million  payroll  was  taken  out  of  the  community."49 

Fundamental  questions  of  professional  ethics  are  raised  by  Legal 
Services  representation  of  the  H-2  program's  Jamaican  workers.    Libby 
Whitley  says:  "If  taking  as  a  client  a  person  you  want  to  put  out  of  work  is 
not  a  conflict  of  interest,  I  don't  know  what  is.    You  are  taking  on  a  client 
with  the  express  purpose  of  doing  him  out  of  a  job  without  his  knowing 
about  it."50 

Because  their  numbers  were  so  small,  the  fate  of  the  Washington 
County  Fruit  and  Growers  Association  was  barely  noted  beyond  the 
county's  boundaries.  Unscathed,  Legal  Services  moved  on  to  bigger  and 
better  targets.    But  for  vegetable  and  fruit  growers  who  paid  attention, 
Gregory  Schell  had  left  a  message:  use  the  H-2A  program  and  you  will  be 
bankrupted  by  lawsuits. 
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Chapter  One      MARYLAND   APPLE  GROWERS   AND  THE   H-2A   PROGRAM 

1.  Letter  to  John  Love,  Chairman,  Board  of  Directors,  Maryland  Legal  Aid 
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STATEMENT  OF  THE 
FARM  BUSINESS  COUNCIL 

TO  THE 

ADMINISTRATIVE  AND  COMMERCIAL  LAW  SUBCOMMITTEE 

COMMITTEE  ON  THE  JUDICIARY 

U.S.  HOUSE  OF  REPRESENTATIVES 

PERTAINING  TO  THE  HEARING  OF  JUNE  26, 1996 
REGARDING  THE  FEDERAL  LEGAL  SERVICES  PROGRAM 


The  Farm  Business  Council  appreciates  the  opportunity  to  comment  for  the  record 
regarding  the  activities  of  the  present  federally-funded  Legal  Services  Program.  The  Farm 
Business  Council  is  a  non-profit  ot]ganization  established  for  the  purpose  of  representing  its 
membership  on  a  public  policy  issues.  It  especially  seeks  an  end  to  federal  subsidies  for  the 
present  legal  services  programs  and  the  Legal  Services  Corporation 

The  Subcommittee  has  been  provided  with  statements  from  legal  services  programs, 
providers  and  clients  that  "problems  with  past  legal  services  programs  and  activities"  have 
been  "fixed"  by  restrictions  placed  on  programs  by  the  FY96  LSC  appropriations  bill,  and  by 
LSC  regulations  in  conformity  thereof  This  is  simply  not  true,  and  mirrors  similar  claims 
made  by  LSC-fimded  programs  nearly  fifteen  years  ago  after  a  similar  round  of  deep  spending 
cuts  in  the  FY82-83  years.  We  strongly  urge  that  Congress  be  aware  of  the  duplicity  of  such 
claims,  and  take  strong  steps  to  ensure  that  the  problems  associated  with  these  programs  not 
be  permitted  to  ( 


The  Farm  Business  Council,  which  represents  individual  growers  and  agricultural 
associations  whose  memberships  have  been  sued  by  federally-funded  legal  services  migrant 
attorneys  for  years,  beUeves  that  Congress  has  a  rare  opportunity  this  year  to  eliminate  this 
controversial  and  counter-productive  program   We  b^  that  this  opportunity  not  be  wasted. 

The  Subcommittee's  hearing  focused  on  program  compliance  with  new  restrictions. 
In  telephone  surveys  of  key  agricultural  regions,  organizations  and  attorneys  who  have 
represented  farmers  over  the  years,  the  Farm  Business  Council  has  found  the  following 

Due  to  an  anticipated  FY96  reduction  in  funding,  some  programs  have  reduced  their 
overall  activities  and  are  not  filing  as  many  cases  against  farmers  as  they  have  in  past  years. 
While  the  amount  of  litigation  may  have  been  substantially  reduced,  it  has  not  stopped. 
Additionally,  pro  bono  representation  has  increased  substantially  in  migrant  cases,  and  bar 
association  funds  and  grants  have  in  some  areas  offset  federal  reductions 

Some  migrant  programs  (Florida)  have  structured  "interrelated  organizations",  or 
corporations,  and  are  conducting  activities  under  the  auspices  of  both  organizations 
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simultaneously.  In  this  regard,  former  LSC  attorneys,  or  those  'wearing  two  hats'  have  in 
some  instances  engaged  to  represent  clients  otherwise  illegal  under  the  LSC  statute. 

Ongoing  class  action  litigation,  administrative  rulemaking  and  other  types  of  cases 
against  formers  are  progressing. 

L  Ohio  Litigation 

An  excellent  example  of  the  continuing  LSC  campaign  against  formers  is  the 
unrelenting  litigation  against  Ohio  pickling  cucumber  and  vegetable  growers.  Representatives 
of  this  industry  testified  about  the  extend  of  the  LSC-funded  campaign  before  the  Senate 
Labor  Committee  in  1995  [testimony  of  Judy  Mauch,  Lindsey,  Ohio,  June  23,  1995]  regarding 
activities  of  the  LSC  migrant  grantee.  Advocates  for  Basic  Legal  Equality  (ABLE). 

In  that  testimony,  Ms.  Nfauch  noted: 

'Hhe  pickle  industry  grew  rapidly  in  Ohio  until  approximately  ten  years  ago, 
when  it  went  into  rapid  decline.  The  major  reason  for  this  decline  is  an  agency 
called  Advocates  for  Basic  Legal  Equality  (ABLE)... ABLE  has  sued  countless 
growers  in  our  area  for  alleged  violations  of  the  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSP  A)  and  other  statutes...!  am  personally  aware  of  over 
twenty  growers  in  our  area  who  have  quit  growing  vegetables  because  of  ABLE, 
costing  a  great  number  of  migrant  workers  their  jobs." 

Interestingly,  most  of  the  pickling  cucumber  growers  in  this  northwest  Ohio  area  are 
party  to  a  collective  bargaining  agreement  with  a  farmworkers'  union,  the  Farm  Labor 
Organizing  Committee  (FLOC).  The  agreement  contains  an  extensive  workers'  grievance 
procedure  which  is  disregarded  by  ABLE  in  filing  lawsuits  against  the  Ohio  growers. 

ABLE's  litigation  has  so  fi^ctured  the  agricultural  worker  and  grower  community  that 
FLOC  has  intervened  in  various  cases  on  behalf  of  the  Ohio  pickle  growers.  The  Ohio  State 
University  Extension  Services  has  also  developed  a  mediation  and  grievance  procedure  to 
attempt  to  resolve  the  litigation  situation. 

ABLE's  activities  continued  in  late  1994,  1995  and  1996.  On  July  25,4,  1995  ABLE 
filed  Gutierrez,  et.ai,  v.  Ackemum  in  US  District  Court  for  Northern  Ohio.  The  issues  in  this 
case  are  substantially  identical  to  the  earlier  Ohio  growers'  cases. 

In  1995,  ABLE  also  engaged  in  questionably  ethical  activities  in  other,  ongoing  cases, 
such  as  recruiting  clients  in  Villereal,  et.  al,  v.  WiersFarm,  Inc.  (N.D.  Ohio,  Carr,  1994).  In 
affidavits  filed  with  the  court  in  1995,  Wiers  farmworkers  attest  tl^t  they  were  ofiTo-ed  money 
to  sign  on  as  plaintiffs  in  a  "prepared  lawsuit."  This  type  of  activity  is  not  uncommon  in 
LSC- 
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ABLE  also  has  proceeded  against  pickle  grading  stations  operators  in  Chavez  v.  Vlasic 
Foods,  Inc.  andRoseboom  's  Grading  Station,  Inc.  (N.D.  Ohio,  Carr,  1994).  Threats  of 
litigation  for  failure  to  rehire  are  pending  against  growers  Hariey  and  Nearline  Shaull  although 
no  lawsuit  have  been  filed  as  yet. 

n.  Florida  Litigation 

Growers'  continuing  experience  with  Florida  Rural  Legal  Services  illustrates  its 
disregard  for  congressional  or  regulatory  restrictions  on  LSC-funded  activities. 

On  October  5,  1995,  the  Florida  Rural  Legal  Services  filed  Cruz  et.al.  v  Bonita 
Tomato  Growers,  Inc.  (20th  Circuit  Court,  FL  and  US  District  Court/M  D  FL)  seeking 
damages,  fees  and  costs  against  the  tomato  growers  on  behalf  of  woricers  injured  in  a 
transportation  accident.  This  case  is  particularly  egregious  in  that  it  was  brought  against  the 
Bonita  growers  in  the  window  afforded  by  a  US  Supreme  Court  decision  in  Barrett  v.  Adams 
Fruit  Co.,  //ic.  (1991).  In  that  case,  brought  initially  by  FRLS,  the  US  Supreme  Court 
eventually  upheld  the  circuit  court's  interpretation  that  workers'  comp  was  not  the  exclusive 
remedy  for  injuries  sustained  in  employment  covered  by  the  federal  agricultural  labor  statute, 
the  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  (MSP A). 

Except  for  the  Adams  Fruit  decision,  the  claims  in  the  Cruz  case  would  ordinarily  be 
solely  the  purview  of  the  state  workers'  compensation  system.  The  Adams  Fruit  decision  was 
recently  overturned  (1 995)  through  passage  of  PL  104-49,  which  amended  MSP  A. 
Farmworker  advocates,  including  Florida  attorneys  in  partnership  with  the  attorney  of  record 
in  the  Cruz  case  (Sarah  Cleveland)  lobbied  against  passage  of  PL  104-49  during  the  five  years 
preceding  its  passage. 

While  the  Cruz  case  has  been  rendered  moot  by  the  Adams  Fruit  legislation,  it  has  yet 
to  be  dropped  by  FRLS.  Given  that  the  attorneys  know  fi-om  the  beginning  that  the  case 
would  be  rendered  moot,  particularly  by  way  of  their  deep  involvement  in  legislative  and 
regulatory  negotiations  surrounding  the  reversal  of  the  Court's  decision,  it  should  never  have 
been  brought  in  the  first  place.  The  suit  was  brought  solely  for  harassment  purposes,  and  is 
totally  without  merit 

Contemporaneous  (j^ril  1996)  with  attorney  Sarah  Cleveland's  represemation  of  the 
Crxiz  plaintiffs  as  staff  attorney  for  the  Florida  Rural  Legal  Services,  an  LSC  grantee,  she  was 
also  listed  as  attorney  of  record  for  Florida  Legal  Services,  Inc  ,  presumably  a 
privately-fiinded  bar  association  organization  in  Quincy  Farms,  Inc..  v.  United  Farm  Workers 
of  America,  AFL-CIO,  et.al.  In  that  case,  the  Florida  Legal  Services,  Inc,  represents  the 
UFW  in  their  attempt  to  organize  the  Quincy,  Florida,  mushroom  fanning  operation. 

On  March  14,  1996,  the  UFW  attempted  to  strike  the  Quincy  Farms  operation.  84 
mushroom  harvesters  scheduled  a  work  stoppage  and  blocked  traffic  entering  the  Quincy 
premises.  Their  activities  caused  a  traffic  accident  involving  a  serious  injury,  (^ncy  Farms 
sought,  successfully,  a  court  injunction  removing  the  strikers  firom  the  roadway. 
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The  Florida  Legal  Services  filed  a  counterclaim  on  behalf  of  the  UFW  appealing  the 
injunction,  fees,  costs  and  damages.  The  UFW  has  now  begun  a  seven-state  boycott  of 
Quincy  Farms. 

The  United  Farm  Workers  is  an  ineligible  client  under  the  LSC  statute.  The  Farm 
Business  Council  is  curious,  how,  exactly,  attorneys  are  engaging  to  represent  clients 
simuhaneously  through  both  a  taxpayer-funded  LSC  grantee,  the  Florida  Rural  Legal 
Services,  and  a  putative  private  entity,  the  Florida  Legal  Services  Inc. 

In  Cleveland,  et.ai,  v.  Butterworth  and  Wilken  (S.D.  FL,  Snow,  December  1995), 
two  Florida  Rural  Legal  Services  attorneys  sued- the  Florida  Attorney  General  Robert 
Butterworth  and  the  Pahn  Beach  County  Clerk  of  Court  Dorothy  Wilken  to  overturn 
Florida's  cost  bond  posting  requirements.  Together  with  the  ACLU  and  seven  other  named 
(presumably  indigent)  plaintiffs,  FRLS  attorneys  Greg  Schell  and  Sarah  Cleveland  are 
challenging  Florida's  state  statute  (Sec.57.01 1)  which  requires  that  all  non-Florida  residents 
post  a  $100  cost  bond  with  the  court  at  defendant's  request. 

For  years,  the  agricultural  community  has  pointed  out  that  LSC  grantees  engage  in  a 
wide  range  of  administrative  rulemaking  cases.  We  feel  that  such  litigation  is  especially 
indefensible.  It  may  be  a  great  deal  more  fun  for  social  activist  litigators  (taxpayer-funded)  to 
try  to  reinterpret,  change  or  overturn  laws  and  regulations  in  order  to  shape  the  world 
according  to  their  own  views  than  it  is  to  represent  individual  poor  clients  with  their  everyday 
problems   However,  this  is  not  Congress'  intent,  nor  do  these  cases  solve  individual  poor 
cUents'  special  problems.  We  believe  such  cases  are  inappropriate.  Despite  LSC 
representations  that  administrative  rulemaking  cases  are  rare,  it  is  our  experience  that  these 
suits  are  a  favored  tactic  and  are  usually  pursued  aggressively  by  the  LSC-funded  attorneys. 

In  this  case,  the  federal  district  court  abstained  fi-om  deciding  the  constitutionality  of 
the  cost  bond  statute  until  the  state  court  had  a  chance  to  examine  the  validity  of  the  statute. 
Plaintiffs  appealed  that  abstention  to  the  1 1th  Circuit  Court  of  Appeals.  The  1 1th  Circuit 
denied  the  plaintiffs'  request  for  an  injunction  during  the  pendency  of  the  appeal,  but  has  not 
yet  decided  on  the  merits. 

Like  the  Quincy  mushroom  case,  in  the  Cleveland  case  the  LSC  attorneys  have 
continued  to  wear  two  hats  -  briefs  have  been  filed  as  recently  as  April  1 1,  1996  as  the 
Eorida  Rural  Legal  Services  as  well  as  Florida  Legal  Services,  Inc. 

m.  Texas  Litigation 

Attorneys  for  the  Texas  Rural  Legal  Aid  (TRLA)  continue  to  actively  litigate  against 
growers.  In  1995  TRLA  filed  Chavarria  v.Curiice-Bums,  Inc.  (WD  Texas,  April  1995).  In 
that  case,  TRLA  sued  Curtice-Bums,  Inc.,  a  large  New  York  fiaiit  and  vegetable  processing 
company  and  its  southern  subsidiary.  Southern  Frozen  Foods,  on  behalf  of  54  plaintiffs, 
alleging  that  they  were  'disguised'  employees  of  Curtice-Bums  by  way  of  their  real  6 
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employment  with  a  New  Mexico  fanner  who  had  a  contract  with  C-B  to  grow  squash. 
Although  Curtice-Bums  settled  this  case  in  late  1995  to  avoid  the  expense  of  a  lengthy  trial  on 
the  merits  (in  which  it  would  probably  have  prevailed,  since  most  of  the  factors  supporting  the 
independence  of  the  employment  relationship  were  Curtice-Bums'  favor),  within  the  past  two 
months  an  additional  97  plaintiffs  have  surfaced  on  whose  behalf  TRLA  is  now  claiming 
damages. 

IV.  Oogoing  Litigation 

Cases,  including  major  class  actions  are  proceeding  against  growers  in  all  jurisdictions 
A  sampling  of  these  cases  follows,  as  excerpted  from  the  LSC's  own  1995  Clearinghouse 
Review:  Roman  v.  Korson  (W.D.  Mich,  1994),  Sanchez  v.  Overmyer  (N.D  Ohio,  1994), 
Murillo  V.  Texas  A&M  University  (S.D.  Tex.  1994)  and  Flores  v.  Rjos  (N.D.  Ohio,  1991). 

Other  continuing  activities  include:  litigation  against  Florida  sugar  companies  which 
formerly  used  the  H-2A  program  (the  federal  temporary  foreign  agricultural  worker  program), 
administrative  complaints  against  North  Carolina  H-2A  program  users,  a  complaint  filed 
against  a  Maine  H-2A  growers  relating  to  claims  from  the  1995  season,  and  involvement  of 
east  coast  LSC-funded  programs  in  New  England,  Virginia  and  North  Carolina  H-2A 
programs  in  referrals  of  Puerto  Rican  fermworkers.  1983  and  1985  administrative  rulemaking 
litigation  relating  the  H-2  wage  rate  cases  are  still  ongoing  (West  Virginia  Rural  Legal 
Services.) 
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LEGAL  SERVICES  CORPORATION 

750  IstSL,  NE,  nth  FL.  Washington,  D.C.  20002-4250 
(202)  336-S800  Fax  (202)  336-8959 


July  12.  1996 


(202) 

336-8800 

Hon.  George  W.  Gekas,  Chainnan 
Subcommittee  on  Commercial  and 

Administrative  Law 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
B-353  Raybum  House  OflBce  Bldg 
Washington,  DC.  20515 

Dear  Mr.  Chairman: 

At  the  Subcommittee's  hearing  on  June  26,  several  witnesses  made  specific  statements  about 
the  Legal  Services  Corporation  (LSC)  which  call  for  response  by  the  Corporation.  As  no 
representative  of  LSC  had  been  invited  to  give  testimony,  there  was  no  opportunity  for  the  members 
of  the  Subcommittee  to  hear  a  more  balanced  presentation  or  to  challenge  a  number  of  the 
questionable  statements  that  were  made.  Hence,  we  submit  this  writing  for  the  record. 

1 .  In  his  testimony.  Senator  Craig  makes  reference  to  a  letter  from  the  Legal  Services 
Corporation  in  August  1993  indicating  that  the  Oglala  Sioux  Tribe  appeared  to  be  inebgible  for 
representation  by  Idaho  Legal  Aid  Services.  He  suggested  that  the  Corporation  failed  to  enforce  that 
determination.  I  am  attaching  a  letter  dated  December  17,  1993,  from  LSC  President  John  P.  OUara 
to  the  Executive  Director  of  Idaho  Legal  Aid  Services  concluding  that,  based  on  new  information 
received  by  the  Corporation,  the  Tribe  did  in  fact  meet  the  eligibility  requirements  for  group 
representation  set  forth  in  the  Corporation's  regulations.  Mr.  OUara  was  appointed  by  the  Board  of 
Directors  composed  of  members  appointed  by  President  Bush. 

Under  the  delivery  system  established  by  the  Legal  Services  Corporation  Act,  decisions  about 
whether  or  not  to  accept  particular  cases  are  left  to  the  grantee,  so  long  as  the  representation  is  not 
prohibited  by  the  Act  or  other  legislation.  Having  determined  that  the  representation  of  the  Tribe  was 
legally  permissible,  the  Corporation  had  no  basis  for  sanctioning  the  program  for  accepting  the  case 
or  for  requiring  it  to  end  its  representation.  The  program's  actions  were  consistent  with 
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congressional  intent  to  provide  legal  assistance  to  eligible  Tribes  that  seek  to  enforce  their  legal 
rights,  including  those  rights  pursuant  to  the  Indian  Child  Welfare  Proteaion  Act. 

2.  Kenneth  Boehm's  testimony  cites  an  article  in  the  Washington  Post  which  quotes 
Congressman  Charles  Taylor  as  stating  that  the  Qorporation  had  been  unable  to  provide  him  with  a 
single  example  of  a  case  in  which  a  grantee  helped  to  rid  a  public  housing  project  of  a  drug  dealer. 
I  am  attacWng  a  copy  of  a  letter  to  the  editor  I  wrote  in  response  to  that  article.  As  the  letter 
indicates,  we  are  unaware  that  Rqiresentative  Taylor  ever  made  such  a  request.  Had  we  received  it, 
we  could  have  provided  him  with  numerous  examples  of  such  cases,  including  examples  in  his  own 
state  of  North  Carolina. 

3.  Mr.  Boehm's  testimony  also  quotes  from  an  article  in  California  Lawyer  in  which  an  LSC 
staff  member  is  quoted  concerning  the  creation  of  a  new  entity  to  receive  LSC  funds  in  Santa  Clara 
County,  California.  I  am  attaching  a  letter  to  the  editor  published  in  the  May  1996  issue  oi  California 
Lawyer  which  provides  clarification  for  that  statement.  As  noted  in  the  letter,  the  standards  which 
LSC  applies  in  assessing  such  situations  were  first  developed  by  the  U.S.  General  Accounting  Office. 
Th^  were  incorporated  into  LSC's  Audit  Guide  by  the  Board  of  Directors  appointed  by  President 
Reagan. 

4.  In  his  testimony.  Professor  Charles  E.  Rounds  takes  issue  with  some  of  the  activities  of 
Greater  Boston  Legal  Services  (GBLS)  and  the  Massachusetts  Legal  Assistance  Corporation 
(MLAC).  As  Mr.  Rounds  notes,  GBLS  withdrew  its  application  for  LSC  funds  for  1996,  and,  thus 
is  not  an  LSC  grantee.  Contrary  to  Mr.  Round's  assertion,  MLAC  has  never  been  an  LSC  grantee. 
Such  misstatements  create  a  recurring  problem  for  LSC.  These  stories  take  on  a  life  of  their  own, 
leading  to  the  growing  body  of  mythology  about  the  activities  of  the  Corporation. 

5.  Finally,  I  take  note  of  your  warning  that  there  should  be  no  retaliation  against  any  person 
or  entity  that  presented  testimony  critical  of  the  Corporation.  Let  me  assure  you  that  LSC  would 
never  consider  retaliating  against  a  grantee  or  an  individual  for  testifying  before  the  Subcommittee 
or  otherwise  expressing  a  particular  point  of  view  about  whether  or  how  legal  services  should  be 
made  available  to  the  poor.  Indeed,  such  an  action  would  never  have  occurred  to  me.  Unfortunately, 
we  have  had  ample  opportunity  to  prove  this  point. 

In  particular,  I  take  strong  exception  to  any  impuUtion  that  the  Corporation  has  retaliated  or 
would  retaliate  in  reqx>nse  to  the  testimony  of  Robert  Adams,  Executive  Director  of  Legal  Services 
of  the  Fourth  Judicial  District  in  South  Carolina.  As  you  know,  Mr.  Adams  testified  before  the 
Subcommittee  in  July  1995,  that  he  did  not  see  a  need  for  the  Legal  Services  Corporation,  yet  LSC 
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nevertheless  selected  the  program  as  the  recipient  of  a  grant  for  fiscal  year  1996.  This  program's 
service  area  is  one  in  which  LSC  received  competing  proposals  to  provide  service  for  fiscal  year 
19%.  LSC  scheduled  on-site  capability  assessments  of  both  applicants  as  part  of  its  review  of  their 
proposals.  Two  days  before  the  scheduled  visits,  Mr.  Adams'  program's  competitor  cancelled  its 
appointments  with  the  LSC  reviewers.  LSC  proceeded  with  its  scheduled  visit  to  the  service  area, 
and  subsequently  selected  Mr.  Adams'  program  as  the  recipient  of  a  grant,  subject  to  certain  grant 
conditions  to  address  problems  identified  during  the  competition  process.  Neither  the  on-site 
capability  assessment  nor  the  grant  conditions  were  in  any  way  related  to  Mr.  Adams'  testimony 
before  the  Subcommittee  in  July  1995. 

I  request  that  this  letter  and  the  attached  documents  be  made  part  of  the  record  of  the  hearing. 


Preside 


cc:  Hon.  Jack  Reed,  Ranking  Minority  Member 
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(202)  336-9800  Fas  (202)  336-S959 

«Mn  <  Own  Mcptav 

.»:,     336-8894 

December   17,    1993 

EM 

Ernesto  G.   Sanchez,    Executive  Director 

Idaho  Legal  Aid  Services,    liic. 

P.O.    Box  913  _.  .      _ . 

Boise,    Idaho  83701  -  "        . 

Dear  Mr.    Sanchez: 

This  letter  is  in  response  to  your  October  28,  1993  letter. 
In  that  letter  you  requested  that  Emilia  DiSanto  reconsider  her 
August  4,  1993,  finding  that  the  Legal  Services  Corporation  ("LSC" 
or  "Corporation")  lacked  sufficient  information  to  determine  that 
the  Oglala  Sioux  Tribe  ("Tribe")  was  an  eligible  client  pursuant  to 
45  C.F.R.  Part  1611.  By  this  letter,  the  Corporation  also 
acicnowledges  receipt  of  your  facsimile  of  the  November  22,  1993, 
letter  from  the.TrJ.be  to_Idaho  Legal  Aid  Services,  Inc.  I-IIAS")  In 
that  letter,  the  Tribe  sets  out  an  explanation  of  why  the  grants 
for  the  two  tribal  attorneys  preclude  the  use  of  such  grant  funds 
for  the  Indian  Child  Welfare  Act  ("ICWA")  case  you  have  undertaken 
on  behalf  of  the  Tribe. 

As  you  know,  at  issue  is  whether  the  tribe  "lacks,  and  has  no 
practical  means  of  obtaining,  funds  to  retain  private  counsel."  45 
C.F.R.    S1611.5(c).'      The    November    22,     1993    letter    from    the   Tribe 


Section  1611.5(c)    provides   in  full: 

A  recipient  may  provide  legal  assistance  to  a 
group,  corporation,  or  association  if  it  is 
primarily  composed  of  persons  eligible  for 
legal  assistance  under  the  Act  and  if  it 
provides  information  showing  that  it  lacks, 
and  has  no  practical  means  of  obtaining,  funds 
to  retain  private  counsel. 

We  have  already  agreed  that  the  Tribe  met  the  first  part  of  the 
test,  i.e. ■  that  the  Tribe  is  "primarily  composed  of  persons 
eligible   for   legal    assistance   under   the  Act." 
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provides  the  information  necessary  to  make  a  final  determination. 
In  that  letter,  the  president  of  the  Tribe  states  that  the  tribal 
attorneys: 

are  funded  by  specific  grants  to  perform 
particular  duties  for  the  Tribe,  primarily 
governmental  grant  contract  compliance.  Since 
the  grants  which  are  available  to  fund  our 
attorneys  are  restricted  to  fund  these  other 
projects,  they  are  not  permitted  to  handle 
ICWA  cases. 

In  addition,  the  letter  goes  on  to  state  that  the  Tribe  "continues 
to  lack  sufficient  tribal  attorneys  and  resources  with  which  to 
handle  this  matter." 

This  specific  and  revealing  information,  in  conjunction  with 
all  the  other  documentation  you  have  provided  the  Corporation  in 
this  matter,  leads  me  to  conclude  that  the  Tribe  meets  the 
eligibility  requirements  of  Section  1611.5(c). 

For  your  information,  I  am  enclosing  a  copy  of  the  letter  I 
sent  to  Ralph  J.  Gines,  the  attorney  representing  Mr.  Leland  H. 
Swenson,  the  complainant  in  this  matter.  I  informed  Mr.  Gines 
that  the  Corporation  was  continuing  to  look  into  this  matter  and 
would  inform  him  of  the  Corporation's  decision  as  soon  as  possible. 
I  intend  to  inform  Mr.  Gines  of  this  decision  promptly. 

Thank  you  for  your  patience  and  cooperation  in  this  matter. 
I  am  confident  that  this  letter  adequately  responds  to  your 
concerns.  Please  let  me  know  if  I  can  be  of  any  additional 
assistance. 

With  every  best  wish. 


Sincerely, 

>hn   P.    O'Hara 
^resident 
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LEGAL  SERVICES  CORPORATION 

7S0  last,  NE,  tItM  FL.  WashlHgUn.  D.C  20092-4250 
(202)33Mt00  F»x  (202)  336^959 


June  S.  1996 

L«ters-to-the-Editor 
The  Washington  Post 
I  ISO  15th  St..  N.W. 
Washington. DC.  20071 

Dear  Letters  Editor: 

William  Booth  (Attacked  as  Left-Leaning,  Legal  Services  Suffers  Deep  Cuts.  June  1. 
1996)  did  a  remarkable  job  illustrating  the  purpose  and  need  of  the  Legal  Services  Corporation 
(LSC)  and  1^  services  for  the  poor  There  were  however,  a  couple  of  points  requiring 


LSC  critic  Rep.  Charles  Taylor  (R-N.C.)  said  he  asked  whether  we  had  ever  helped  throw 
a  drug  dealer  out  of  public  housing  or  'stepped  forward  to  help  on  the  moderate  or  conservative 
front.'  Although  a  review  of  the  recent  hearing  record  reveals  no  such  request  for  information, 
we  would  like  to  answer. 

In  Rep.  Taylor's  own  district,  Pisgah  L^al  Services  often  advises  and  assisu  public 
housing  tenant  associations  to  obtain  federal  drug  elimination  grant  ftinds  for  improved  security 
at  housing  complexes.  In  199S,  Legal  Services  of  Southern  Piedmont  (LSSP)  represented  public 
housing  residents  who  jointly  sponsored  with  the  Chariotte  (N  C.)  Housing  Authority  a  bill  in  the 
state  legislature  to  expedite  eviction  of  drug  dealers  from  public  housing.  The  bill  is  now  law. 
Also  last  year.  LSSP  and  volunteer  attorneys  from  the  Charlotte  law  firm  of  Poyner  and  Spruill 
closed  two  drug  houses  by  negotiation  with  landlords.  LSSP  with  pro  bono  lawyers  firom  another 
local  law  firm.  Cozen  and  O'Connor,  filed  suit  to  close  a  third  drug  house.  LSSP  is  nx>nitoring  an 
investigation  into  several  nuisance  locations  in  four  other  neighborhoods  and  is  helping  five  new 
neighborhood  groups  seeking  help. 

(more) 
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Legal  services  programs  regularly  work  with  public  and  low-income  housing  tenants  to 
help  them  achieve  economic  self-suflTiciency.  form  tenant  management  and  maintenance  service 
organizations,  establish  neighborhood  crime  watches  and  create  safe  recreational  areas  for 
children— all  of  which  serves  directly  or  indirectly  to  deter  drug  activity 

Opponents  of  legal  services  claim  we  have  made  a  practice  of  blocking  evictions  of  drug 
dealers  firom  public  housing.  Although  that  claim  is  absolutely  false,  LSCs  Board  of  Directors 
has  sought  to  put  the  matter  to  rest.  It  has  expressly  prohibited  programs  from  handling  any 
eviction  cases  where  drug  dealing  is  alleged. 

In  response  to  the  second  part  of  the  inquiry,  the  answer  is  "no."  We  have  never  stepped 
forward  to  help  on  the  nnoderate.  conservative — nor.  for  that  matter,  on  the  liberal  front— 
because.  as  we  have  long  maintained.  LSC  and  legal  services  take  no  ideological  position  on 
issues.  We  take  on  cases  not  causes,  and  we  find  it  curious  that  a  Congressman  who  has  long 
decried  legal  services'  "liberal"  ideological  bent  as  inappropriately  partisan,  would  suggest  that 
politics  are  okay  if  they  are  his  politics.  In  our  experience,  liberal  or  conservative  has  little 
meaning  to  a  battered  woman  seeking  legal  restraint  of  her  abuser. 

Mr.  Booth  was  absolutely  right — most  of  what  we  do  is  "excruciatingly  mundane."  There 
is  no  grand  legal  services  conspiracy  to  liberalize  America.  Rarely  do  we  paint  in  bold  strokes. 
Ninety-nine  point  nine  percent  of  what  we  do  is  routine  or  seems  so  to  everyone  but  the  client 
who  is  faced  with  homelessness  or  helplessness.  To  maintain  a  national  system  of  legal  services 
for  the  poor  federal  fiinding  is  essential.  Wishful  thinking  will  not  change  that  fact  and  we  should 
not  be  lulled  by  the  feel-good  rationalization  that  others  can  do  it.  The  relatively  modest  federal 
contribution  supports  the  national  commitment  to  justice  and  fair  treatment  for  all  citizens.  It 
stands  between  hope  and  despair. 


aer  f  orger^ 
President 
L^  Services  Corporation 
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abortion,  comraceptivfs.  euthanjiia.^LSC  PROBE  STILL  PENDINC 
and  fetal  tuiue  mearch.  At  the  same 

time,  these  cienm  lobby  comuntK  for  I  am  w-nong  to  correa  an  inaccuno- 

"affimuDve  action"  and  open  borders     in  your  arocle  concerning  the  decision  of 
for  illegal  ahem.  'he  Legal  Aid  Society  of  Sanu  Clara 

Predictably.  Riftin's  criticism  of  Counr\-  to  respond  to  proposed  congres- 
gene-patenting  stems  from  his  knee-  sional  restrictions  on  grants  from  the 
jerk  aversion  to  eugenics.  However, 
no  one  with  even  a  modicum  of 
intellectual  honesty  can  doubt  that 
genedc  facton  play  a  ke>-  role  in  many 
of  society's  extant  ills  (see  e.g..  Tlie 
Bell  Curvt,  Hermstein  and  Murray). 
No  less  a  legal  luminary  than  Oliver 
Wendell  Holmes  recogniied  this  in 
1927  when  he  suted.  in  Buck  v  Btll. 
274  US.  200.  "Three  generations  of    program  retaining  control  over  the 


Legal  Sernces  Corporation  (LSQ  b>-  uu- 
nacing  the  creaoon  of  a  new  program  to 
apply  for  LSC  tiinds  TLegaJ  Aid  Dn-ides 
lo  Conquer."  California.  Esq..  Februar>-). 
As  I  told  your  reporter.  LSC's  rcspon- 
sibilit>'  under  such  nmimstances  is  to 
determine  whether  the  rwo  programs 
are  in  faa  independent  or  whether  they 
are  interrelated  orgamzaopns.  with  one 


imbeciles  aie  enough.-  CertainK'.  one 
need  not  embrace  the  coercive  aspects 
of  that  decision  to  realize  that  the 
promise  of  eugenics  militates  not 
against,  but  in  favor  of.  gene-paienting 
technologies.  If  only  \\t  could  isobte 
and  elimuuie  the  gene  responsible  for 
officious  iniemieddlers. 

MOSS  GROPEN 


Other.  LSC's  sandards  for  making  this 
legal  and  factual  determinanon  are  based 
upon  indicu  developed  b\-  the  General 
Accounting  Oflice  and  incorporated 
into  LSC's  Audit  Guide. 

We  aw:  currently  e.xaniining  the 
Sana  Clara  Counn-  situaaon.  Contrary 
to  what  your  arocle  suggested,  it  »  soil 
premature  to  say  whether  it  will  be 
approx-ed.  If  LSC  determines  that  the 
Del  Mar     two  programs  are  interrelated,  it  will 


deem  the  LSC  restrictions  apply  to 
both,  so  that  if  either  program  enpgei 
in  restricted  activities,  the  grant  to 
the  LSC  recipient  will  be  subject 
to  temiinanon. 

Your  arncle  was  also  pocenoaDy  mis- 
leading in  that  it  failed  to  explain  that 
LSC's  pending  appropruoons  bill  wouU 
for  the  first  time  make  virtually  all 
restrictions  on  the  use  of  LSC  funds 
appUcable  to  non-LSC  iiinds  as  well. 
Many  LSC-funded  programs  also 
receive  grants  from  sate  and  local  gov- 
ernments, pnvate  chanties,  and  other 
sources  for  types  of  representaoon  that 
wiU  be  prohibited  under  the  pending 
appropnanon  biD.  The\'  are  now  facing 
the  choice  of  turning  dcmm  either  these 
hinds  or  the  LSC  funds. 

Under  these  circumstances,  pro- 
grams mav  decide  to  cooperate  in  the 
CTcaoon  oi'  separate  new  enoaes  in  onler 
to  preserkir  funding  for  legal  services  to 
poor  Amencans.  As  king  as  the  new  pro- 
gram IS  in  fan  independent  of  the  old. 
this  should  not  be  seen  as  an  attempt  to 
ex-ade  or  frustrate  the  will  of  Congress. 
On  the  contiar>-.  b\-  making  it  completely 
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dear  that  L5C  fiaxk  aie  noc  being  used 
direcdv  or  indirectly,  to  support  any 
lestnned  actnniy.  it  accomplishes  pre- 
cisely what  Congms  intended 


TO    THE     EDITOR 

fuit  buv  the  new  home  (while  his 
credit  IS  ^oodi  aiul  :hen  negotiate 
a  ihort  »iie  with  :he  lender  on  the 
old  hoinj.  In  any  event,  competent 
lezal  and  :x\  advice  should  be  sought 
berbre  jcr-nc. 

MARC  S    WEISSM.\N 
1 1  iv;  C-  1 1  iruifiUH.  Inc. 


HORTCACINC  YOUR  PRESENT      SELF-RIGHTEOUS  INDIGNATION 


ROBERT  ECHOLS 


Ujal  Stnm  Cjifunaen 
DC. 


I  read  with  glee  the  amde  about 
Boston  Harbor  and  New  England 
Financial  ["Mongage  Breaken."  Cali- 
tbmia,  Esq.,  February],  both  of  which 
claim  to  be  able  to  solve  all  of  the 
problems  of  a  borrower  who  owns 
property  mortgiged  for  more  than  its 
value.  For  yean  I  have  been  advising 
clients  and  realtors  that  these  sham 
transacaons  are  meffecove  m  solving 
the  problems  taced  by  bomeownen. 
which  usually  are  not  as  bad  as  the 


The  best  answer  is  dut  a  bonou'er 
who  IS  in  trouble  on  one  properry 
and  wants  to  buv  a  new  home  should 


I  am  .quite  appalled  at  the  self- 
ruhteoui  reacaon  [Leners  to  the  Editor. 
Februanl  to  the  Rober:  Wieder  anide 
["How  to  Sleep  at  Niint."  No\Tmber 
1995]  bv  i  law  student  and  what  I 
presume  :o  be  a  new  lawyer  probably 
pncncuif  vTvil  lioeincn.  While  I  gen- 
erally di5i«ree  with  tr-inv  of  Wieder's 
\iews.  these  people  are  m  severe  need 
of  a  realj:\-  ;heck. 

.\iter  d\e  vears  as  i  deputy  public 
de«nder  ji  nvo  counaes.  1  can  say  diat  1 
tr.ust  newuendv  repre-ent  cUeno  who 
re  clearr.-  cuilr^'  of  ±e  .Times  of  which 
thtfv  are  ^erased.  I  .ilso  iequendy  repie- 
•  ;nt  klienti  who  are  iiuilrv  of  iome 


crime,  but  not  one  as  sewre  as  the  one 
they  are  accused  of  conunicnng.  And 
belie\r  it  or  not.  I  also  nequently  repre- 
sent innocent  clients  who  are  being 
zealously  over-prosecuted  by  some 
"baby  district  attorney"  who  wants 
jury  trial  experience  and  retiaes  to  hear 
diemith. 

Why  do  I  do  dus?  Because  of  some- 
thing that  seems  to  have  been  over- 
looked bv  those  who  responded  to  the 
article.  The  Consatuaon  guanniees  a 
{air  tnal  to  tvtryone  accused  ol  a  crime. 
The  right  to  a  fair  tnal  encoiiipassn  the 
right  to  the  elective  assistance  of  coun- 
sel, a  concept  your  readers  do  not  seem 


Perhaps  the  leaders  who  lesponded 
to  the  ardde  wnuld  be  wcO  advised  s 
lemeuibei  that  we  are  irpfomuava  of 
our  dieno.  whether  tfae\-  are  indniduais 


dvil  lioanis.  I  bdieve  we  aD  took  the 
same  oath  when  we  were  sworn  in. 
Your  readers  should  peihapt  review  n. 


LORI  .\.  QLICK 
SanuOa: 


AA 

MICHIGAN  MIGRANT 

LEGAL  ASSISTANCE  PROJECT,  INC.  c»yN  c«.hon.E>Kut.«.o.recio. 

Admilltd  in  Mxnigon  anJ  iialno'ni^ 
49  MONROE  CENTER.  N.W..  SUfTE  3A 

GRAND  RAPtOS.  Ml  49SI»-2S33  '^"'"P  "  '*'**y-  ***"*9'"9  Anorn«y 

TEL  (61S)454«»S  Aam,l,«l  m  M.ch.gan  ana  l..mo.- 

FAX  (S1C)4S4-7022 

JOMpn  S.  Hugncs 
Admtnrd  in  Aftc>li9on.  New  )ork  and  /Vnavktwi.. 

July    3,      1990  Admiiird  in  kiKhigaiuMinnaoia  and  i% man.'.  ■ 


The  Honorable  Jack  Reed 
Ranking  Member,  Subconunlttee  on 

Commercial  and  Administrative  Law 
Congress  of  the  United  States 
House  of  Representatives 
Committee  on  the  Judiciary 
2138  Raybum  House  Office  Bldg. 
Washington,  D.C.   20515-6215 

Dear  Congressman  Reed: 

Thank  you  for  your  letter  of  July  1  providing  Michigan  Migrant 
Legal  Assistance  Project,  Inc.  (MMLAP)  and  me  the  opportunity  to 
review  the  statements  of  and  asking  us  to  respond  to  the  testimony 
of  Chris  Searer. 

Due  to  constraints  of  confidentiality  and  privacy,  a  greater 
context  for  the  following  comments  Is  not  possible.  However,  It 
may  be  enough  to  note  that  Ms.  Searer  left  the  program  close  in 
time  to  her  next  scheduled  evaluation  last  year  and  that  the 
Program  contacted  Its  attorney  as  well  as  a  psychologist  to  explore 
a  violence  In  the  work-place  policy.  Moreover,  almost  anyone  who 
has  managed  people  will  have  had  experience  with  disaffected,  angry 
former  employees.  The  responses  follow  Ms.  Searer 's  testimony 
seriatim. 

As  I  am  unable  to  determine  what  the  "lack  of  conservation  of 
resources"  specifically  means  I  am  unable  to  respond.  However,  I 
would  submit  that  the  Program  has  been  highly  successful 
notwithstanding  an  extremely  sparse  and  Insecure  budget  for  years. 
We  are  very  careful  with  our  limited  monies.  The  Board  of 
Directors  of  the  Program  is  far  from  Inactive  and  does  not  "rubber- 
stamp"  decisions.  That  does  the  six  lawyers  and  two  client  members 
presently  on  the  Board  a  great  disservice  and  is  patently 
Incorrect.  It  may  be  simply  that  they  did  not  respond  to  Ms. 
Searer 's  complaints  in  the  manner  in  which  she  wished  and  therefore 
she  has  taken  to  describing  them  in  this  fashion. 
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As  to  the  list  of  allegations: 

1.  Every  effort  is  made  to  hire  bilingual/bicultural 
attorneys.  Given  the  salaries  we  can  pay,  our  climate,  and  the 
limited  population  of  these  persons,  this  is  extremely  difficult. 
Four  of  the  last  five  offers  to  attorneys  have  gone  to  hispanic, 
native  speakers.  Only  one  has  accepted  and  he  will  begin  in  August 
of  this  year.  It  is  ironic  that  Ms.  Searer  was  hired  in  no  small 
measure  because  of  her  bilingual  skills. 

2.  Purchasing  computer  equipment  brought  the  program  further 
into  the  age  of  technology  by  upgrading  ancient  computers  to  486 
machines  which  have  allowed  for  networking  and  access  to  a 
statewide  pilot  e-mail  system. 

3.  The  description  of  "ill -conceived  class  action 
litigations"  is  one  utilized  by  Ms.  Searer  who  often  misunderstood 
the  nature  of  many  of  our  cases.  It  is  gross  overstatement  to  say 
that  all  of  the  resources  were  focused  on  class  action  litigation. 
Most  of  the  cases  closed  by  the  program  are  actually  multiple, 
individual  litigation  or  by  advise  and  counsel. 

4.  As  I  'am  unable  to  decipher  what  "fostering"  of  teamwork 
and  organizational  systems  means,  I  am  unable  to  respond.  Given 
limited  resources  and  depth  of  client  problems  over  the  Program's 
quarter  of  a  century  history,  it  has  been  extremely  efficient  in 
delivery  of  legal  services. 

5.  I  do  not  speak  Spanish. 

6.  This  is  denied  for  the  reason  that  it  is  untrue. 
Complaints  have  been  filed,  none  have  been  substantiated.  It  is 
untrue  that  in  the  Grand  Rapids'  office  the  only  spanish-speaking 
person  was  laid-off.   There  are  others. 

Ms.  Searer  alleges  that  she  was  pressured  to  "manufacture" 
federal  impact  litigation.  That  is  simply  untrue.  We  do  not 
manufacture  cases.  Cases  come  to  us  and  we  pursue  them.  There  are 
issues  which  continue  to  present  themselves,  e.g., 
"sharecropping"/ independent  contracting.  It  is  also  ironic  that 
Ms.  Searer  would  now  claim  that  she  was  pressured  to  do  so  when  one 
of  the  other  reasons  that  she  was  hired  was  her  claimed  interest 
in  doing  impact  litigation. 

Her  claim  of  unethical  practice  is  falls  within  the 
constraints  of  what  might  be  called  the  theory  of  "throwing  stones 
in  glass  houses".  See,  copy  of  article  from  The  Grand  Rapids  Press 
attached  hereto. 

Alternative  dispute  resolution  procedures  are  consistently 
pursued.   They  tend  to  be  less  than  effective  in  the  agricultural 
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labor  context  however.  We  have  been  aggressive  in  litigation.  The 
reason  for  that  is  that  the  problems  of  farmworkers  are  so  endemic 
and  systemic  that  they  tend  to  need  broader  scale  responses.  See, 
e.g.,  "After  30  Years,  America's  Continuing  Harvest  of  Shame", 
Hearing  Before  the  Select  Committee  on  Aging,  101st  Cong.  2d.  Sess. 
April  24,  1990  and  Report  of  the  Conmisslon  on  Agricultural  Workers 
(1992). 

It  is  untrue  that  Ms.  Searer  was  pressured  or  penalized  for 
not  imposing  a  "far  left  political  philosophy". 

No  case  of  malpractice  has  ever  been  filed  against  the  program 
and  I  am  not  certain  that  Ms.  Searer  is  capable  of  identifying  such 
case  in  any  instance. 

It  is  true  that  we  have  taken  a  very  conservative  approach  to 
use  of  our  LSC  funds  and  have  never  represented  undocumented 
aliens. 

The  assertions  of  "manipulations  of  funds  and  timekeeping  to 
effectuate  [my]  purpose"  is  without  definition  as  to  what  that 
purpose  is;  it  is  denied  that  we  manipulate  funds  or  procedures  to 
effectuate  some  personal  or  programmatic  purpose  other  than  the 
priorities  established  by  the  Board  of  Directors. 

One  attorney  was  found  to  have  engaged  in  the  outside  practice 
of  law.  Upon  Investigation  in  detail  it  was  determined  to  be 
relatively  innocent.  He  claimed  to  not  understand  the  regulation 
and  the  amount  of  money  involved  was  minimal.  He  was  disciplined 
and  an  agreement  arranged  in  which  he  agreed  to  do  no  outside  work 
again  and  that  he  understood  the  regulation  involved. 

It  is  likely  true  that  in  exercising  my  own  first  amendment 
rights  I  might  wear  shirts  or  pins  of  my  political  choices. 
However,  before  going  to  law  school  I  was  a  graduate  student  in 
political  science  and  still  believe  that  democracy  is  the  best 
approach,  if  not  necessarily  the  most  efficient.  In  no  way  is 
there  any  political  litmus  test  here  nor  were  staff  members  asked 
how  tfeey  would  be  voting.  I,  of  course,  hoped  that  they  would  vote 
their  consciences  and  do  that  which  was  best  for  our  clients  and 
poor  people  throughout  the  Country.  No  staff  member  received  any 
case  assignment  based  upon  their  party  affiliations.  This 
assertion  is  of  whole  cloth.  In  point  of  fact,  I  do  not  know  the 
political  affiliations  of  members  of  the  staff.  I  can  suspect  what 
Ms.  Searer 's  affiliation  might  be  particularly  vis  a  vis  guns  which 
are  a  major  issue  to  her. 

As  to  the  fundraising  letter  sent  out  by  MMLAP,  it  indicated 
only  that  which  was  in  the  public  record  and,  in  fact,  had  appeared 
in  the  Grand  Rapids  Press.  Moreover,  the  name  of  the  family  was 
not  used.  Later  the  family  became  clients.  All  we  did  was  try  to 
assist  with  translation  and  logistics  during  the  first  hectic. 
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emergent  days.  Ms.  Searer's  claim  of  a  common  law  cause  of  action 
bears  close  legal  scrutiny,  as  it  is  highly  attenuated,  at  best. 

There  has  been  reason  for  "alarm"  regarding  funds.  As  I  am 
certain  members  of  this  Committee  are  aware,  the  funding  of  legal 
services  has  been  up  and  down  over  the  years  and  desperately  in 
jeopardy  in  the  last  two  years.  I  did  appear  in  a  press  article 
indicating  that  I  would  lay  myself  off  due  to  funding  cuts.  This 
was  during  the  continuing  resolutions.  When  funding  was  finally 
resolved,  there  were  sufficient  funds  that  that  became  unnecessary. 
As  such,  it  did  not  occur. 

We  did  hire  consultants  to  look  into  fundraising  at  a  cost  of 
a  little  over  $2,000.  It  seems  only  appropriate  to  determine  what 
avenues  might  be  most  effective  in  trying  to  raise  other  funds. 

Ms.  Searer  continues  to  misapprehend  Roman  v.  Korson  (the  so- 
called  "Farmers  Home"  case).  The  case  involves  a  regulation  issued 
by  the  Agency  regarding  the  §  514  Farm  Labor  Housing  Program  which 
allowed  for  "waivers  of  loan  agreements"  to  be  granted  by  state 
directors  of  Farmers  Home  to  farmers  who  "received  no  rental 
income"  from  that  farm  labor  housing.  Also  involved  is  a 
regulation  which  requires  that  a  series  of  standards  to  be  met  if 
any  charges  are  to  be  made  of  any  sort  including  notice, 
opportunity  to  comment,  formal  approval,  etc.  As  anyone  who  reads 
the  printed  decisions  will  discover,  this  was  not  ill-conceived. 
In  fact,  it  is  precedential.  See,  Roman  v.  Korson,  152  F.R.D.  101 
(W.D.  Mich.  1993)  (class  certification);  129  Lab.  Cas.  (CCH) 
1133,174  (W.D.  Mich.  June  6,  1994)  (AWPA-jury  trials);  918  F.  Supp. 
1108  (W.D.  Mich.  1995)  ("abdication  of  regulatory  responsibility" 
and  arbitrary  and  capricious  regulation).  Moreover,  we  complied 
with  the  LSC  regulations  by  informing  the  Secretary  of  Agriculture 
of  our  intent  to  file  and  asking  that  the  Agency  act  upon  the  two 
Office  of  Inspector  General  Reports  of  the  Department  of 
Agriculture  which  had  told  the  Agency  that  there  had  been 
widespread  violations  in  this  program  (one  in  1986  and  another  in 
1990).  The  Secretary  failed  even  to  show  the  courtesy  of 
responding.  The  State  Director  did  call  for  a  meeting  but  was  not 
authorized  to  provide  relief  in  any  significant  fashion. 
Therefore,  the  matter  was  amended  to  sue  on  behalf  of  all 
farmworkers  throughout  the  Country  who  had  been  wrongfully  charged 
in  this  program.  It  is  likely  probably  true  that  a  number  of 
agricultural  employers  are  frightened  of  this  lawsuit  —  likely 
because  forcing  compliance  with  law  is  sometimes  a  frightening 
proposition.  This  is,  however,  what  lawyers  do.  Moreover,  when 
Ms.  Searer  refers  to  a  much  cheaper  and  mutually  satisfactory 
result,  she  is  notably  unclear  as  what  that  could  have  been.  As 
stated  before,  the  Agency  was  unwilling  to  undertake  to  remedy  the 
wrongs  done  over  the  course  of  a  decade.  Therefore,  I  am  unable 
to  speculate  what  Ms.  Searer  may  have  had  in  mind  when  she  talks 
about  cheaper  alternatives  with  "mutually  satisfactory"  results. 
We  undertake  all  possible  alternatives  we  can  to  settle  matters: 
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there  is  simply  too  much  to  do  to  create  unnecessary  litigation. 
Also,  this  case  is  a  wonderful  example  of  pro  bono.  Co-counsel  is 
a  large  Detroit  firm  which  will  be  taking  this  case  over  as,  after 
seven  years  of  work,  MMLAP  has  moved  to  withdraw  --as  mandated  by 
the  Appropriations  Act. 

Thank  you  for  this  opportunity  to  respond.  If  there  are  any 
further  questions  please  feel  free  to  contact  me.  As  I  do  not  have 
a  copy  of.  the  transcript  of  questions  and-  answers,  I  cannot 
comment.  I  would  be  pleased  to  do  so  once  I  have  read  the 
transcript . 

Sincerely, 


A/U 


Gary  N.  Gershon 
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July  3,  1996 


Honorable  Jack  Reed 

Ranking  Member 

Subconinittee  on  Connercial  and 

Administrative  Law 
Committee  on  the  Judiciary 
2138  Rayburn  House  Office  Building 
Washington,  D.C.   20515-6216 

Dear  Congressman  Reed: 

These  comments  are  submitted  as  you  requested  in  your 
letter  of  July  1,  1996,  in  response  to  the  testimony 
presented  by  Sallie  Colaco  in  front  of  the  House  Judiciary 
Subcommittee  on  Wednesday,  June  26,  1996,  during  the 
Committee's  oversight  hearing  on  the  Legal  Services 
Corporation.  I  have  reviewed  the  prepared  statement 
regarding  activities  of  Legal  Aid  of  Western  Missouri 
(LAMWO)  dated  June  24,  1996,  and  it  is  my  understanding  that 
Ms.  Colaco  presented  this  prepared  statement  on  June  26, 
1996,  to  the  Subcommittee.  In  her  testimony,  Ms.  Colaco 
raised  numerous  issues.  I  will  attempt  to  address  each  of 
these  issues;  however,  some  of  the  issues  that  were  raised 
are  incomprehensible  and,  therefore,  do  not  merit  a 
response.  Overall,  Ms.  Colaco's  testimony  was  false, 
misleading,  and  defamatory. 

On  page  2  of  Ms.  Colaco's  statement  (hereinafter 
"statement") ,  Ms.  Colaco  notes  that  Julie  Levin  was  key  in 
the  selection  of  TAG-KC  as  the  receiver  of  the  Housing 
Authority  of  Kansas  City,  Missouri  (HAKC) .  Julie  Levin  was 
not  "acquainted"  with  Dick  Bluestein,  the  attorney  for  TAG, 
as  Ms.  Colaco  suggests.  Ms.  Levin  may  have  spoken  to  Mr. 
Bluestein  in  1991;  however,  her  conversation  was  short  and 
his  name  was  given  to  her  as  someone  who  worked  in  Legal 
Services  and  the  Boston  Housing  Authority.  Ms.  Levin  did 
not  speak  to  Mr.  Bluestein  again  until  his  name  was  provided' 
as  a  reference  for  TAG  when  TAG  applied  to  be  the  receiver 
of  Kansas  City,  Missouri  in  1994. 
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July  3,  1996 
Page  -2- 


In  her  capacity  as  a  member  of  the  Advisory  Committee 
to  select  a  receiver  for  HAKC,  Ms.  Levin  was  asked  to  call 
the  references  for  the  final  applicants  to  assist  the 
Advisory  Committee  in  making  a  recommendation  to  Judge 
Whipple  for  the  appointment  of  a  receiver.  The  Advisory 
Committee  consisted  of  numerous  representatives  from  the 
community  including  Alleen  VanBebber,  the  Assistant  U.S. 
Attorney  representing  HUD  in  the  Tinslev  lawsuit,  and  United 
States  Magistrate  Robert  E.  Larsen.  Tinslev  is  the  lawsuit 
that  caused  HAKC  to  be  placed  in  receivership.  Ms.  Levin 
had  no  prior  knowledge  of  or  acquaintance  with  TAG 
Associates.  Ms.  Levin  first  heard  of  TAG  when  TAG  applied 
to  be  the  receiver  for  Kansas  City,  Missouri.  Ms.  Levin  was 
not  paid  any  fee  to  locate  TAG  as  the  receiver  nor  has  she 
been  given  any  kind  of  remuneration  or  compensation  for 
recommending  TAG  as  the  receiver.  Ms.  Levin  recommended  TAG 
as  the  receiver  because  TAG  was  the  most  qualified  applicant 
to  perform  the  job.  The  members  of  the  Advisory  Committee 
unanimously  recommended  TAG  to  be  the  receiver. 

On  page  3  of  the  statement,  Ms.  Colaco  claims  that  Ms. 
Levin  filed  an  improper  attorney's  fees  application  in  the 
Tinsley  lawsuit.  Pursuant  to  42  U.S.  C.  §1988,  the 
prevailing  party  in  a  lawsuit  is  entitled  to  his  or  her 
attorney's  fees.  Ms.  Levin  represented  public  housing 
tenants  in  the  Tinsley  v.  Cisneros  lawsuit  to  obtain  the 
complete  modernization  of  Theron  B.  Watkins,  a  public 
housing  development  operated  by  HAKC  and  to  obtain  the 
desegregation  of  public  housing  in  Kansas  City,  Missouri. 
The  plaintiffs  in  that  lawsuit,  represented  by  Ms.  Levin, 
prevailed  in  their  case.  A  consent  decree  was  entered  in 
the  case  requiring  HAKC  and  HUD  to  fully  modernize  Theron  B. 
Watkins  and  to  desegregate  public  housing  in  Kansas  City, 
Missouri.  HAKC  and  HUD  violated  the  consent  decree  and, 
after  a  motion  for  contempt  was  filed  by  Ms.  Levin  on  behalf 
of  her  clients,  HAKC  and  HUD  were  held  in  contempt  of  court. 
HAKC  and  HUD  violated  the  contempt  order  and,  after  another 
hearing  on  July  6,  1993,  Judge  Whipple,  the  U.S.  District 
Court  Judge  overseeing  the  case,  placed  HAKC  in 
receivership. 

As  prevailing  parties  in  the  Tinslev  case,  plaintiffs 
were  entitled  to  attorney's  fees.  Ms.  Levin  filed  a  motion 
for  attorney's  fees  on  behalf  of  her  clients  which  set  forth 
all  of  the  time  that  she  had  spent  on  the  case.  All  of  the 
time  that  Ms.  Levin  requested  for  compensation  was  necessary 
time  spent  on  legal  work.    Ms.   Levin  did  not  request 
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compensation  for  any  time  spent  on  clerical  duties  or  for 
any  improper  activities.  We  refer  the  Committee  to  the 
Tinslev  court  file,  Tinslev  v.  Cisneros.  Case  No.  89-0023- 
CV-W-1  in  the  Western  District  Court  for  the  Western 
District  of  Missouri,  Western  Division,  and  to  Alleen 
VanBebber  for  verification  of  this  and  other  matters 
discussed  in  these  comments.  Also,  please  see  the  attached 
article  from  the  Kansas  City  Star  of  June  27,  1996.  The 
attorney's  fees  of  course  were  paid  to  Legal  Aid  of  Western 
Missouri,  not  personally  to  Ms.  Levin,  and  became  part  of 
Legal  Aid  of  Western  Missouri's  operating  budget. 

Prior  to  Ms.  Colaco's  employment  at  HAKC,  the  receiver 
advised  Ms.  Levin  that  HAKC  wanted  to  negotiate  an  agreement 
to  pay  the  attorney's  fees  incurred  in  the  Tinsley  case. 
When  Ms.  Colaco  was  hired  by  HAKC,  Ms.  Colaco  filed 
objections  to  the  receipt  of  attorney's  fees  by  LAWMO.  Ms. 
Colaco  did  not  confine  her  objections  to  the  facts  and  law. 
Rather,  her  objections  were  personal,  vindictive  and 
misleading.  When  Ms.  Levin  received  the  objections,  she 
contacted  the  receiver  and  questioned  the  receiver  as  to  why 
such  vehement  objections  were  filed.  Ms.  Levin  had 
permission  to  talk  directly  to  the  receiver  and  to  the 
executive  director  through  the  receiver's  attorney,  Dick 
Bluestein. 

The  receiver  advised  Ms.  Levin  that  he  would  have  Ms. 
Colaco  sit  down  and  negotiate  the  attorney's  fees  with  her. 
No  tantrum  occurred  by  Ms.  Levin.  No  suggestion  was  made  by 
Ms.  Levin  as  to  the  competence  or  abilities  of  Ms.  Colaco. 
Ms.  Levin  merely  raised  questions  as  to  why  HAKC  was 
vehemently  opposing  her  motion  for  attorney's  fees  when  the 
receiver  had  already  indicated  that  HAKC  was  willing  to 
negotiate  the  fees.  The  fees  were  ultimately  negotiated  and 
a  court  order  was  entered  requiring  the  payment  of  fees.  It 
should  be  noted  that  Ms.  Levin  did  not  request  compensation 
for  any  improper  activities.  All  of  Ms.  Colaco's 
allegations  concerning  the  impropriety  of  the  fee  request 
are  false  as  can  be  established  by  the  Tinsley  court  record. 

It  should  also  be  noted  that  when  Ms.  Colaco  filed  her 
brief  in  opposition  to  the  receipt  of  attorney's  fees  by 
LAWMO,  Ms.  Levin  inquired  into  the  existence  of  a  conflict 
that  was  raised  by  Ms.  Colaco's  representation  of  HAKC  in 
the  Tinsley  case.  As  previously  stated  in  my  June  25,  1996 
letter  to  Agnieszka  Fryszman,  as  part  of  the  record  of  these 
hearings,  Ms,  Colaco  formerly  worked  for  LAWMO.  In  her 
capacity  as  an  employee  at  LAWMO,  Ms.  Colaco  assisted  Ms. 
Levin  on  the  Tinsley  lawsuit.    An  ethical  conflict  is 
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created  when  an  attorney  represents  both  the  plaintiff  and 
the  defendant  in  the  same  case.  Therefore,  once  Ms.  Colaco 
took  an  adversarial  position  against  her  former  client,  the 
plaintiffs  in  Tinsley.  a  conflict  was  created.  Attached  to 
my  June  26,  1996  letter  is  a  brief  filed  by  Julie  E.  Levin 
on  behalf  of  her  clients  raising  the  conflict.  A  review  of 
the  brief  will  show  that  Ms.  Colaco  was  not  truthful  in  her 
representations  to  the  court  as  to  the  work  that  she 
performed  on  the  Tinsley  case.  Ms.  Colaco  gave  an  affidavit 
to  the  court  stating  that  she  only  did  clerical  work  on 
Tinslev  and  very  little  work  at  that.  Ms.  Levin  established 
in  her  brief  that  Ms.  Colaco  failed  to  tell  the  truth  about 
her  activities  on  the  case.  Subsequent  to  the  filing  of 
that  brief,  Ms.  Colaco  became  indignant  towards  Ms.  Levin 
and  refused  to  return  phone  calls  or  respond  to  letters. 
This  conduct  persisted  throughout  the  remainder  of  Ms. 
Colaco 's  employment  at  HAKC. 

On  page  4  of  the  statement,  Ms.  Colaco  refers  to  having 
obtained  bids  from  private  attorneys  to  monitor  the  consent 
decree  for  $5,000.00  a  year.  First,  HAKC  would  not  have  the 
right  to  have  a  private  attorney  monitor  the  consent  decree 
on  behalf  of  plaintiffs.  Plaintiffs'  attorney  is  and  was 
Julie  Levin.  Plaintiffs  have  the  right  to  choose  their  own 
attorney.  Secondly,  Ms.  Colaco  could  likely  have  found  an 
attorney  who  would  do  $5,000.00  worth  of  work  in  monitoring 
the  consent  decree.  That  would  probably  entail  receiving 
HAKC's  monthly  report,  reading  the  report  and  filing  it.  It 
would  not  involve  the  very  close  monitoring  and  raising  of 
objections  which  exist  currently  with  the  monitoring  of  the 
consent  decree  by  Ms.  Levin.  Ms.  Levin  necessarily  attends 
weekly  meetings  with  the  receiver  and/or  executive  director 
and  all  public  housing  resident  leaders.  At  those  meetings, 
the  requirements  of  the  consent  decree  are  reviewed  and  on- 
going problems  are  raised  and  solutions  proposed.  Ms.  Levin 
also  reviews  all  documents  of  procedures  and  practices  by 
HAKC  that  affect  the  consent  decree.  She  documents  all  of 
her  reviews  and  sends  letters  of  inquiry  on  any  issues  that 
are  brought  to  her  attention  by  her  clients.  Ms.  Levin 
spends  approximately  90%  of  her  time  monitoring  the  consent 
decrees  against  HAKC  and  HUD.  These  are  highly  complex 
consent  decrees  with  very  technical  requirements.  Only  an 
experienced  attorney  with  knowledge  of  the  history,  law  and 
requirements  imposed  by  the  court  would  be  able  to  do  an 
effective  job  of  monitoring  the  consent  decree.  The 
negotiated  fee  for  Ms.  Levin's  monitoring  the  Consent  Decree 
is  a  fraction  of  the  market  rate  for  an  attorney  of  her 
experience. 
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On  page  4  of  the  statement,  Ms.  Colaco  recounts  a 
direction  that  she  received  from  TAG  to  analyze  the 
regulatory  compliance  of  all  tenant  organizations.  Ms. 
Colaco  refers  to  24  C.F.R.  part  964.  Prior  to  her  analysis, 
the  regulations  had  changed  requiring  certain  provisions  to 
be  made  in  the  by-laws  of  all  tenant  organizations.  Because 
it  was  a  recent  regulatory  change,  the  by-laws  of  most  of 
the  resident  organizations  did  not  comply  with  the  new 
regulations.  After  Ms.  Colaco 's  review,  she  sent  a  memo  to 
all  resident  organizations  advising  them  that  they  were  out 
of  compliance  with  the  regulations  and,  therefore,  could  not 
be  recognized  by  HAKC  as  a  legitimate  resident  organization 
of  their  respective  public  housing  development  and  that  they 
would  not  be  allowed  to  have  any  input  into  any  of  the 
policies  or  matters  of  HAKC.  All  of  Ms.  Levin's  clients, 
the  resident  organizations,  were  very  upset  when  they 
received  this  memo.  Ms.  Levin,  however,  did  not  respond  by 
having  a  tantrum  or  by  maligning  Ms.  Colaco' s  character. 
All  of  the  accusations  Ms.  Colaco  makes  are  false.  Rather, 
Ms.  Levin  sent  a  letter  to  HAKC,  requesting  that,  pursuant 
to  the  federal  regulations,  HAKC  prepare  model  by-laws  that 
HAKC  would  like  the  resident  organizations  to  adopt.  Ms. 
Levin  also  requested  that  HAKC  continue  to  do  business  with 
the  resident  organizations  during  the  time  required  for  the 
organizations  to  adopt  new  by-laws.  The  receiver  was  very 
receptive  to  this  proposal  and  arranged  to  have  a  private 
attorney  draft  model  by-laws  for  the  resident  organizations. 
Ms.  Levin  then  reviewed  the  model  by-laws  and  assisted  some 
of  the  resident  organizations  in  adopting  them. 

On  page  5  of  the  statement,  Ms.  Colaco  states  that  Ms. 
Levin  called  her  incompetent  and  not  pro-tenant  and  stated 
that  Ms.  Colaco  had  no  business  being  the  general  counsel 
for  HAKC.  These  allegations  are  false.  At  no  time  did  Ms. 
Levin  malign  Ms.  Colaco 's  character  or  reputation.  Several 
of  Ms.  Levin's  clients,  however,  did  request  that  the 
receiver  locate  another  general  counsel.  Ms.  Levin  did  not 
publicly  concur  with  her  clients  in  this  request. 

Also  on  page  5  of  the  statement,  Ms.  Colaco  suggests 
that  Ms.  Levin  acted  improperly  by  asking  HAKC  to  execute  a 
contract  for  the  relocation  of  one  of  her  clients  to  a 
scattered  site  unit.  This  incident  involved  a  resident  of 
Riverview  Gardens  who  had  six  (6)  children.  Riverview 
Gardens  is  a  public  housing  development  operated  by  HAKC  and 
is  the  subject  of  the  lawsuit.  Boles  v.  Cisneros.  Tinslev  v. 
Cisneros.  Case  No.  92-0526-CV-W-9  in  the  Western  District 
Court  for  the  Western  District  of  Missouri,  Western 
Division,  filed  by  Ms.  Levin  on  behalf  of  the  Riverview 
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Gardens  residents  to  seek  the  modernization  of  an 
uninhabitable  232  unit  development.  The  public  housing 
residents  were  successful  in  their  lawsuit  and  obtained  $17 
million  dollars  to  fully  modernize  Riverview  Gardens.  As  a 
result,  residents  had  to  be  relocated  from  their  units  to 
other  units  in  order  for  the  renovation  to  be  conducted. 

Most  residents  were  relocated  from  one  half  of 
Riverview  Gardens  to  the  other  half  while  the  first  half  was 
being  renovated.  However,  there  were  no  four-bedroom  units 
available  for  the  relocation  of  Ms.  Levin's  client. 
Therefore,  HAKC  offered  to  temporarily  relocate  Ms.  Levin's 
client  to  a  scattered  site  unit.  Ms.  Levin  negotiated  a 
contract  for  the  resident  so  that  the  resident  could  be 
relocated  back  to  Riverview  Gardens  when  the  units  were 
renovated.  The  relocation  to  a  scattered  site  unit  was 
fully  proper.  Furthermore,  any  allegations  by  Ms.  Colaco 
that  the  affected  client  was  involved  in  drug  dealing  is 
totally  defamatory.  In  fact,  the  relocated  client  (now 
deceased)  was  a  model  resident  leader  who  fought  against 
drugs  in  public  housing  throughout  her  life.  Ms.  Colaco  did 
not  like  this  client  because  the  client  objected  to  Ms. 
Colaco 's  anti-tenant  tactics.  That  is  the  sole  reason  why 
Ms.  Colaco  objected  to  the  client's  relocation  and  why  she 
now  makes  defamatory  claims  concerning  the  client's 
involvement  in  drug  dealing.  Our  analysis  of  this  incident 
can  be  confirmed  by  the  receiver  of  HAKC. 

On  page  6  of  the  statement,  Ms.  Colaco  claims  that  Ms. 
Levin  intervened  on  a  resident's  behalf  to  halt  the  eviction 
of  the  resident  who  was  allegedly  harboring  a  former  public 
housing  resident  who  had  been  evicted  by  HAKC.  This 
incident  involved  one  of  Ms.  Levin's  clients,  a  mildly 
mentally  disabled  man,  who  allowed  an  evicted  tenant's 
children  to  stay  with  him  for  an  afternoon  while  the  evicted 
tenant  attempted  to  look  for  housing.  He  did  not  allow  the 
evicted  tenant  nor  her  children  to  live  in  his  unit.  He  was 
merely  watching  the  children  for  an  afternoon.  These  facts 
were  confirmed,  and  HAKC  dropped  any  eviction  proceeding 
against  the  client.  No  eviction  action  was  filed  in  court 
and  no  hearing  was  necessary  because  once  the  facts  became 
known,  there  was  no  justification  for  an  eviction. 

On  page  7  of  the  statement,  Ms.  Colaco  contends  that 
LAWMO  ". . .oppos[ed]  legislation  providing  to  landlords  an 
expedited  eviction  procedure  for  tenants  involved  in  drug- 
related  activity."  First,  LAWMO  does  not  take  any  positions 
on  legislation.  LAWMO  staff  attorneys,  on  behalf  of  clients 
and  as  members  of  the  Missouri  Bar  Association's  Property 
Law  Committee,  have  negotiated  with  the  attorney  for  a 
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landlords'  organization  on  proposed  landlord-tenant 
legislation  and  have  brought  to  the  attention  of  elected 
officials  the  effect  the  proposed  legislation  would  have  on 
their  clients.  With  regard  to  Ms.  Colaco's  specific 
allegation,  the  "expedited  eviction  procedure"  would  have 
permitted  a  landlord  to  evict  a  tenant  on  very  short  notice 
with  no  more  than  an  allegation  of  drug-related  activity. 
In  our  attorneys'  experience,  some  inner-city  landlords 
would  use  such  a  provision  against  those  who  were  not  in 
fact  engaged  in  drug-related  activity  in  order  to  circumvent 
current  eviction  procedures  which  do  comply  with  the 
requirements  of  due  process.  That  proposed  legislation 
contained  many  other  draconian  measures  that  would  have 
substantially  altered  tenants'  rights  under  existing  law. 
Other  legislative  work  referred  to  by  Ms.  Colaco  has  been 
done  at  the  request  of  one  or  more  state  legislators.  All 
legislative  advocacy  by  LAWMO  staff  has  been  done  strictly 
in  accordance  with  the  requirements  of  45  C.F.R.  §1612  and 
have  been  duly  reported  to  the  Legal  Services  Corporation. 

On  page  7  of  the  statement,  Ms.  Colaco  maligns  all 
LAWMO  attorneys  by  stating  that  they  "routinely  renege  on 
settlement  agreements"  and  have  "uncontrolled  outbursts  of 
temper  tantrums  and  pouting."  We  cannot  determine  what 
LAWMO  attorneys  Ms.  Colaco  could  be  describing.  None  of  our 
attorneys  engage  in  such  practices.  All  of  our  attorneys 
are  highly  ethical  and  professional.  No  complaint  has  come 
to  me,  nor  am  I  aware  of  any  complaint,  that  any  LAWMO 
attorney  has  done  any  of  these  things. 

On  page  7  of  the  statement,  Ms.  Colaco  claims  that  Ms. 
Levin  interfered  with  her  position  at  HAKC  by  launching 
"vicious  attacks"  against  her  in  public.  Ms.  Levin  never 
engaged  in  any  improper  behavior  towards  Ms.  Colaco.  Ms. 
Levin  has  always  acted  with  the  utmost  of  professional 
conduct  in  her  dealings  with  Ms.  Colaco,  the  receiver  and 
her  clients.  The  only  incident  that  we  are  aware  of 
involving  an  outburst  of  temper  was  a  "tantrum"  performed  by 
Ms.  Colaco.  In  a  meeting  in  which  Ms.  Levin  and  her 
paralegal,  Betsey  Molinario,  participated  with  Ms.  Colaco 
and  Eugene  Jones,  HAKC's  executive  director,  Ms.  Colaco 
became  very  belligerent  and  even  shouted  at  her  boss,  Mr. 
Jones.  We  suspect  that  this  incident  in  combination  with 
other  similar  incidents  resulted  in  the  termination  of  her 
employment.  However,  Ms.  Levin  did  not  participate  in  the 
decision  to  terminate  Ms.  Colaco. 

On  page  8  of  the  statement,  Ms.  Colaco  claims  to  have 
learned  recently  that  other  LAWMO  attorneys  have  made 
attempts  to  obtain  financial  information  from  HAKC  and  that 
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their  attempts  were  allegedly  thwarted  by  Ms.  Levin.  This 
is  totally  false.  No  LAWMO  attorneys  have  been  instructed 
by  Ms.  Levin  not  to  pursue  actions  against  HAKC.  In  fact, 
Ms.  Levin  assists  and  encourages  LAWMO  attorneys  to  pursue 
claims  on  behalf  of  their  clients  against  HAKC. 

with  regard  to  Ms.  Colaco's  allegation  that  Ms.  Levin 
did  not  want  any  questions  raised  about  the  finances  of 
HAKC,  we  have  attached  a  copy  of  a  letter  that  Ms.  Levin 
sent  which  establishes  her  own  inquiry  into  the  expenditures 
of  funds  by  HAKC.  This  letter  is  indicative  of  the  frequent 
letters  sent  by  Ms.  Levin  inquiring  into  the  practices  and 
policies  of  HAKC.  This  is  done  as  part  of  her  job  in 
monitoring  the  consent  decrees  affecting  her  clients.  Ms. 
Levin  found  no  impropriety  in  HAKC's  finances,  nor  has  the 
Federal  District  Court  that  oversees  HAKC. 

On  page  8  of  the  statement,  Ms.  Colaco  alleges  that 
many  public  housing  residents  are  reluctant  to  go  to  LAWMO. 
This  is  totally  false.  LAWMO  receives  countless  requests 
from  public  housing  residents  for  representation.  All  of 
the  meritorious  applications  are  accepted  by  LAWMO. 

On  page  9  of  the  statement,  Ms.  Colaco  claims  that  she 
has  been  effectively  blackballed  by  a  significant  portion  of 
the  legal  community  because  of  Ms.  Levin.  Neither  Ms.  Levin 
nor  I  have  ever  received  a  request  for  a  recommendation  or 
opinion  about  Ms.  Colaco  with  the  exception  of  the  initial 
request  from  Jeffrey  Lines  of  TAG  when  Ms.  Colaco  first 
applied  for  the  general  counsel  position  at  HAKC.  On  that 
occasion,  Ms.  Levin  advised  Mr.  Lines  that  Ms.  Colaco  did  a 
good  job  when  she  worked  at  LAWMO  and  that  she  would  be  a 
fine  candidate  for  general  counsel.  Since  that  time,  Ms. 
Levin  has  never  commented  on  whether  Ms.  Colaco  should  be 
recommended  for  any  position.  Ms.  Colaco  is  delusional  in 
her  belief  that  Ms.  Levin  is  trying  to  blackball  her  in  the 
legal  community. 

Because  of  the  nature  of  Ms.  Colaco's  comments,  I  could 
go  on  at  length  responding  to  the  various  innuendoes  and 
charges  made  in  this  statement.  If  this  Committee  considers 
the  Colaco  testimony  to  be  at  all  credible,  I  urge  the 
Committee  to  contact  HAKC  for  its  explanation  as  to  why  Ms. 
Colaco  was  fired  and  it  should  contact  Alleen  VanBebber,  the 
Assistant  U.S.  Attorney  who  represents  HUD  in  the  Tinsley 
case.  These  sources  will  reveal  that  none  of  Ms,  Colaco's 
claims  has  merit.  Please  see  the  attached  article  from  The 
Kansas  City  Star. 
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Although  I  appreciate  the  opportunity  to  comment  on  the 
Colaco  statement,  I  am  frankly  very  concerned  that  this 
Committee  would  hear  the  unsworn  testimony  of  someone  like 
Sallie  Colaco  without  corroboration  and  without  inviting 
Legal  Aid  of  Western  Missouri  to  offer  rebuttal  testimony. 
I  hope  that  at  least  after  the  fact  this  Committee  will  keep 
an  open  mind  and  will  not  be  willing  to  condemn  the 
important  work  of  legal  services  organizations  across  the 
country  on  the  basis  of  this  kind  of  defamatory  testimony. 
It  is  also  my  hope  that  the  Committee  will  recognize  that 
the  work  of  LAWMO  staff  attorney,  Julie  Levin,  will  result 
in  the  rehabilitation  of  several  hundred  units  of  housing 
for  very  low-income  residents  of  Kansas  City.  The  tenants 
who  will  be  occupying  these  units  would  otherwise  have 
likely  been  added  to  Kansas  City's  substantial  homeless 
population.  I  hope  also  that  the  Committee  will  understand 
and  appreciate  the  extraordinary  efforts  of  Ms.  Levin  and 
the  other  staff  at  Legal  Aid  of  Western  Missouri  who  work 
extremely  hard  for  very  little  pay  to  bring  some  measure  of 
justice  to  our  clients. 

Thank  you  for  the  opportunity  to  submit  these  comments 
on  Ms.  Colaco 's  testimony. 


Executive  Director 
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February  7,  1996 


Mr.  Eugene  Jones 

Housing  Authority  of  Kansas  City,  Missouri 

712  Broadway 

Kansas  City,  Missouri  64106 

Re:   HAKC  1996  Budget 

Dear  Mr.  Jones: 

I  an  in  receipt  of  your  letter  dated  February  2,  1996, 
which  was  in  response  to  my  January  3,  1996,  letter  inquir- 
ing into  the  allocation  by  the  Housing  Authority  of  a  cer- 
tain percentage  of  COMP  grant  or  development  funds  for  man- 
agement expenses.   Your  letter  indicates  that  the  perfor- 
mance chart  section  of  each  monthly  report  indicates  the 
source  of  funds  for  administrative  expenses. 

In  the  December,  1995  monthly  report,  the  performance 
chart  B  regarding  the  capital  improvements  funding  matrix 
does  spell  out  the  development  and  COMP  grant  funds  received 
by  the  Housing  Authority.   However,  it  does  not  set  out  the 
allocation  of  funds  for  administrative  and  staff  expenses. 
The  residents  have  requested  that  this  specific  designation 
be  identified  so  that  we  can  determine  how  much  funds  are 
going  toward  administrative  expenses.   Please  provide  me 
with  the  information  as  soon  as  possible.   Thank  you  for 
your  assistance. 


Sincerely, 

JWlie  E.  Levin 
Managing  Attorney 


JEL/cjg 

cc:  Jeffrey  Lines 
Edwin  Lo%mdes 
Pat  Smith 
PHRC 
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January  3,  1996 


Hr.  Eugene  Jones 

Housing  Authority  of  Kansas  City,  Missouri 

712  Broadway 

Kansas  City,  Missouri   64106 

Re:   HAKC  1996  Budget 

Dear  Mr.  Jones: 

I  have  reviewed  the  Housing  Authority's  1996  Budget 
with  the  Public  Housing  Resident  Council  (PHRC)  and  we  have 
been  unable  to  determine  from  that  budget  the  allocation  by 
the  Housing  Authority  of  the  10%  funds  that  it  receives  for 
management  expenses  from  its  development  and  COMP  grant 
funds.   Please  provide  the  PHRC  with  an  explanation  as  to 
the  amount  of  funds  that  the  Housing  Authority  obtains  from 
its  COMP  grant  and  development  monies  for  management 
expenses  and  the  designation  of  those  funds  for  various 
salaries  and  expenses.   Please  provide  the  PHRC  and  me  with 
this  information  at  the  next  Receivership  Tenants  Committee 
meeting  on  January  10,  1996.   Thank  you  for  your  assistance 
in  this  matter. 


Sincerely, 


1-^- 


rulie  E.  Levin 
Managing  Attorney 


JEL/cjg 

cc:   Jeffrey  Lines 

Edwin  Lowndes 

PHRC 


(Kansas  City  Star,  6/21/96) 
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)KC  was  overcharged, 
ex-employee  claims.  • 

By  JAMES  ^UHNHENN         \ 

WASHINGTON  —  A  fonner 
top  lawyer  Cor  the  Kanua  City 
Housing  Authority  told  a  oongie*- 
Bonal  pane]  Wednndmr  that  Legal 
Aid  lawyers  overbiDed  the  puUic 
hoasin^  agency  and  ndettepped 
iMulations  on  bdtalf  of  tenants, 
all  with  the  approval  of  the  au- 
thority's private  mananrs. 

The  lawyer,  SaDie  Colaco,  who 
was  fired  a  year  ago  after  nine 
months  on  the  job,  said  she  object- 
ed to  the  various  actions  but  was 
ovenukd  by  TAG  Ajsodates,  the 

fnatiagpmgpt  COIUUItlDfl  &m  flUk* 

ning  the  agency  under  court  order. 

Others  involved  in  monitoring 
the  trouUed  a^EDcy,  bcwevci,  later 
disputed  Colaoo's  testimony.  They 
contended  that  all  decisions  in- 
volving attorneys'  fe£i  for  Legal 
Aid  of  Western  Missouri  as  weD  as 
other  1^  issues  have  been  qipro- 
piiate. 

There  has  been  nothing  im- 
proper or  illegal.''  deputy  iTS.  At- 
torney Alleen  Vanfiebber  said  in  a 
-  telephone  interview  from  Kansas 
aty.  '•If  there  were.  I  certainly 
would  have  been  quick  to  draw  it 
to  the  court's  attention." 

And  TAG  Associates  President 
Jeffrey  Lines  dismissed  Colaco's 


claims  as  a  "matter  Pf  |i  dugnta- 
ttodemptoyet" 

He  said  every  issue  she  raised  in 
her  lestimooy  had  been  raised  with 
U.S.  District  Court.  "I  don't  do 
anything  without  discussing  it  with 
the  fedoral  court,"  he  said. 

Colaco,  a  Democrat  running  for 
the  Missouri  House,  was  one  of 
several  witnesses  who  testified  be- 
fore a  House  ju 

1  Services 
Corp.,  the  Washington-l 


e  a  House  judiciary  subcommit-  ^rmnintmA 
looking  into  the  Legal  Services  T^JnYnd 
irp.,  the  Washington-based  oiga-     AiHharf.. 


Associates  get  the  Housing  Au- 
thority job  and  that,  therefore,  a 
cozy  relationship  existed  between 
the  agency  and  Legal  Aid  of  WM- 
ero  Missouri 

"Mr.  Lines  frequently  suted, 
whether  in  jest  or  otherwise;  that 
he  should  pay  a  finder's  fee  to  Ms. 
Lcvm  for  bruiKing  him  to  Kusas 
Pty."  she  testified.  T 

VanBebbei,> 


hundreds  of  legal  services  agencies 
in  the  country.  Congressional  R»- 
I  kiU  the  corpora- 
ttead  nay  local  legal  aid 
group  witn  block  granta 

Subcommittee  '  Chairman 
George  W.  Qekas,  a  Pennsylvania 
RepubUcan,  called  Colaco  and 
other  witnesses  in  an  attempt  to 
show  that  despite  recent  coneres- 
sional  restrictions  on  how  legal  aid 
lawyers  can  use  Cederal  money, 
problems  continue. 

No  one  representing  the  Housing 
Authority  or  Legal  Aid  of  Western 
Missouri  was  asked  to  lestiiy. 

Colaco  said  Legal  Aid  of  West- 
ern Missouri  submitted  inflated  at- 
'  tomeys'  fees  and  later  obtained  a 
contract  from  the  Housing  Au- 
thority for  work  that  she  said  could 
have  been  performed  at  lower  cost 
by  other  Kansas  City  law  fums. 

At  issue  was  Legal  Aid's  reauest 
for  more  than  $200,000  in  legal 
fees  for  iu  work  on  a  class-action 
lawsuit  that  resulted  in  a  court  set- 
tlement in  favor  of  Houaing  Au- 
thority tenanta 

Colaco  said  she  objected  to  the 
amount.  She  claimed  Legal  Aid 
lawyer  Julie  Levin,  who  filed  the 
class-action  suit,  billed  at  attorneys' 
fates  for  vrork  done  by  support  staff 
and  billed  for  work  outside  the 
•cope  of  the  court  settlement 

Col»x>  said  Lines  instructed  her 
to  witndraw  her  complaint.  She 
1  that  Levin  helped  TAG 


AG,  and  Levin  denied  that  Legal 
Aid  had  any  undue  influence  in  the 

"I  am  frankly  appalled  that  ihe 
said  these  things,"  Levin  said. 

Legal  AidExecutive  Director 
Richard  HaUiburton  called  CoU- 
co's  testimony  '^mostly  outrageous 
lies." 

But  a  lawyer  who  worked  for  Co- 
laco at  the  Houaing  Authority, 
Robin  Martinez,  supported  Cola- 
co's  testimony  —  though,  he  said 
his  impressions  were  basefi  primar- 
ily on  information  he  obtaiopd 
fiomColaoa  /         -  • 

"She  was  tiying  to/epnsent  b«r 
chent  to  the  best  of  her  ability,  but 
it  didnt  seem  that  the  powers  that 
be  at  the  Housing  Authority  wapt* 
ed  that  to  oocui;'*Martinez  said. 

Martinet  ^ws  fired  a  few  months 
after  Colaco,  in  part  for  what  ht 
said  was  a  misunderstanding  in- 
voking campaign  literature  he  ^ 
promoting  Colaco^  Cciwral  At- 
sembiy  campaign. 
Vanfiebber  said  she  also  had  eb- 
d  to  Legal  Aid'b  legal  fees,  but 
she  found  nothing  iriMular'er 
ter  in  the  manner  in  which  Um 
paid.  * .' 

u  a  normal  course  •of 
lien  one  side  seeks  atl6r* 
1 — one  side  may  ptijaqctp 
shesaid. 
The  fees  ultimately  wen  f p- 
proved  by  U.S.  Disuict  Judgt 
Daaa  Whipple,  who  amuned  fiOQ- 
trol  of  the  authority  in  1993»nd 
eventually  tuned  it  owt  to  TAG 


said 


thei 
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RY  TELECOPY 

The  Honorable  George  W.  Gekas 

House  Judiciary  Comminee 

Chair,  Subconuninee  on  Commercial  &  Administrative  Law 

Raybuiu  House  Office  Building  #353 

Washington.  D.C.  20515 

The  Honorable  Jack  Reed 

House  Judiciary  Committee 

Ranking  Member.  Subconunittee  on  Commercial  &.  Admimstrative  Law 

Raybum  House  Office  Building  #353 

Washmgton. DC.  20515 

RE:      Philadelphia's  Public  Interest  Legal  Community 

Dear  Chainnan  Gekas  and  Represenutive  Reed: 

When  Congress  imposed  resthaior^  on  certain  Legal  Services  Corporation  activities 
during  last  year's  budget  cycle.  Philadelphia's  public  interest  legal  community  was  faced  with  a 
difficult  challenge.  Given  that  our  LSC -affiliate.  Community  Legal  Services,  had  received  the 
majority  of  its  1995  funding  from  non-LSC  sources,  we  had  to  decide  if  CLS  should  continue  to 
accept  LSC  funds  even  if  that  meant  returning  or  mining  down  funding  earmarked  from 
foundations  and  other  sources  for  activities  which  fell  outside  the  parameters  of  the  new  LSC 
restrictions.  The  response  of  the  Philadelphia  Bar  Association  and  our  city's  public  interest  legal 
community  to  that  challenge  is  typical  of  our  city's  lawyers.  We  forged  an  innovative  solution 
which  would  permit  CLS  to  continue  making  use  of  state,  private  and  foundation  funding  while 
at  the  same  time  PLA  could  continue  to  receive  and  make  good  use  of  federal  fiinds  m 
partnenhip  with  the  newly  "reformed"  LSC. 

Our  city  has  a  proud  tradition  of  identifymg  and  responding  lo  the  particular  legal  needs 
of  the  community.  When  in  1966  the  leaders  of  the  Philadelphia  Bar  recognized  that  the  legal 
needs  of  the  city's  poor  were  not  being  adequately  met.  Community  Legal  Services  was  created 
as  one  of  the  first  legal  services  programs.  When  the  need  for  a  coordinated  pro  bono  program 
became  clear  in  1981.  bar  and  community  leaders  formed  Philadelphia  Volunteers  for  the 
Indigent  Program  ("Philadelphia  VIP").  As  our  federal  Bankruptcy  Court  docket  became 
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crowded  with  consumer  bankruptcy  filings  in  the  late  1980's,  business  and  public  interest 
lawyers  collaborated  to  create  the  Consumer  Bankruptcy  Assistance  Project.  As  the  AIDS  crisis 
affect  more  and  more  Philadelphians,  the  AIDS  Law  Project  was  created  to  assist  victims  of 
AIDS  and  HTV  with  their  particular  legal  problems.  Pitching  in  to  do  what  is  needed  has  become 
a  habit  for  Philadelphia  lawyers. 

Today  in  Philadelphia,  there  are  more  than  twenty  public  interest  law  firms,  each  with  a 
specific  mission.  Overall,  the  goal  of  these  various  projects  is  to  help  ensure  that  no  one  who 
needs  legal  help  is  turned  away  because  he  or  she  cannot  afford  to  pay.  We  recognize  that  we 
must  increasingly  get  the  most  from  every  dollar,  regardless  of  source,  and  that  we  can  only 
continue  to  meet  the  legal  needs  of  the  indigent  so  long  as  maximum  economic  efficiency  is 
achieved. 

For  these  reasons,  the  situation  which  arose  as  a  result  of  Congress'  LSC-related  reforms 
last  year  was  one  which,  for  Philadelphia's  public  interest  legal  community,  really  had  only  one 
answer.  CLS,  with  its  strong  support  from  foundations  and  private  individuals,  would  continue 
the  work  and  programs  that  CLS  flinders  intended  to  support.  PLA,  although  a  new  and  separate 
corporate  entity,  would  continue  to  serve  as  Philadelphia's  outlet  for  basic  legal  services  as 
provided  under  the  newly-reformed  Legal  Services  Corporation.    In  this  way,  the  indigent  of 
Philadelphia  continue  to  be  served  as  efficiently,  as  economically,  and  as  comprehensively  as 
possible. 

Many  times  duhng  last  year's  budget  negotiations  members  of  our  Association  were  told 
by  federal  lawmakers  that  the  private  bar  would  have  to  pitch  in  and  make  up  the  difference 
when  federal  budget  cuts  negatively  affected  the  legal  services  appropriation.  Here  in 
Philadelphia,  I  am  proud  that  our  public  interest  community  was  able  to  pitch  in  to  respond  to  the 
situation  created  by  the  LSC  restrictions,  and  I  am  proud  that  we  did  so  in  such  a  way  as  to 
minimize  the  negative  impact  on  the  our  indigent  neighbors,  the  consumers  of  these  legal 
services . 

Thank  you  for  your  attention  to  this  very  important  issue.  Please  feel  free  to  call  on  us  in 
the  event  we  can  be  of  further  assistance. 


Francis  P.  Devine,  III 
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MEMORANDUM 


TO:  Honorable  George  Gekas,  Chair,  House  Judiciary  Committee 

Honorable  Jack  Reed,  Ranking  Member,  House  Judiciary  Commitee  , 

FROM:  Kenneth  Shear,  Executive  Director,  Philadelphia  Bar  Associating  *»  ^^ /»•-' 

DATE:  June  26,  1996 

RE:  PHILADELPHIA  LEGAL  ASSISTANCE 


I  write  to  set  out  the  facts  surrounding  the  formation  of  Philadelphia  Legal  Assistance 
Center  (PLA),  a  new  legal  services  provider  in  Philadelphia,  PA.  I  want  to  assure  the  members 
of  your  subcommittee  that  wlien  members  of  the  Philadelphia  Bar  Association  established  PLA, 
it  was  done  so  legitimately  and  appropriately  with  the  sole  goal  of  ensuring  the  continued  access 
to  justice  for  Philadelphia's  neediest  citizens.  We  are  proud  of  the  vital  legal  services  PLA  now 
provides  consistent  with  the  new  federal  restrictions. 

In  September  of  1995,  the  Philadelphia  Bar  Association  learned  that  the  local  legal 
services  provider.  Community  Legal  Services,  Inc.  (CLS),  was  considering  turning  down  federal 
funding  through  the  Legal  Services  Corporation  for  1997  because  of  anticipated  restrictions 
which  would  be  attached  to  those  funds. 

In  1995,  CLS  received  the  majority  of  its  fimding  from  sources  other  than  the  Legal 
Services  Corporation  (LSC),  including  a  grant  from  the  Bar  Association's  own  Foundation.  CLS 
staff  and  Board  members  infomied  the  Bar  Association  leadership  that  it  feared  the  restrictions 
proposed  by  Congress  would  prohibit  the  organization  from  continuing  to  perform  some  of  its 
important  work,  including  work  specifically  ftmded  by  other  sources 

For  example,  CLS  received  two  foundation  grants  for  specific  projects  to  do  outreach 
work  to  disabled  children  and  nursing  home  residents  with  legal  problems,  and  some  of  that 
work  might  be  considered  "solicitation"  under  the  bills  being  considered  by  Congress.  Similarly, 
it  received  a  special  lOLTA  grant  and  foundation  funds  for  advocacy  on  behalf  of  residents  of 
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commercial  boarding  homes,  some  of  which  also  might  be  considered  "solicitation".  In  addition, 
CLS  handled  a  large  number  of  SSI  disability  cases  under  contract  with  the  Commonwealth  of 
Pennsylvania  which  had  not  previously  been  considered  as  "fee  generating"  but  which  were  not 
excepted  from  the  fee  generating  provisions  of  draft  bills  under  Congressional  consideration. 
Moreover,  CLS  relied  on  attorneys  fees  for  some  of  its  revenue,  and  collection  fees  would  be 
prevented  under  the  proposed  legislation. 

In  view  of  the  possible  inability  to  continue  to  perform  the  requirements  of  existing 
grants  and  contracts,  to  continue  to  perform  work  the  organization  considered  vital  for  its  clients, 
and  to  collect  certain  revenues,  the  CLS  Board  and  management  began  discussions  in  the  fall  on 
the  possibility  of  no  longer  receiving  LSC  funding,  and  by  early  October  1 995  had  reached  a 
tentative  decision  to  that  effect.  In  response  to  this  development,  leaders  of  the  Bar  Association 
joined  with  others  in  the  legal  community  to  form  a  new  corporation  which  could  apply  for  Legal 
Services  Corporation  money  for  Philadelphia's  low  income  residents.  It  was  recognized  that 
continued  receipt  of  federal  legal  services  monies  to  provide  assistance  to  Philadelphia's  low 
income  community  was  critical  to  assuring  continued  access  to  justice  for  the  citizens  of 
Philadelphia. 

On  October  17,  1995,  articles  of  incorporation  for  the  PLA  were  signed  and  promptly 
forwarded  to  the  state  for  filing.  A  blue  ribbon  Board  of  attorneys  and  clients  was  appointed, 
none  of  whom  served  on  the  CLS  Board,  as  we  recognized  the  need  for  PLA  and  CLS  to  operate 
independently.  The  Philadelphia  Bar  Foundation  awarded  PLA  a  small  grant  so  that  a  staff 
person  could  be  hired  to  draft  a  proposal  for  federal  fiinding,  and  that  staff  person  was  housed  at 
the  Bar  Association  offices. 

When  it  was  learned  that  PLA  was  the  only  applicant  for  LSC  funds  for  Philadelphia, 
PLA  proceeded  with  hiring.  In  the  interest  of  continuing  to  provide  high  quality  legal  services 
without  disruption  or  delay  to  the  client  community,  PLA  hired  experienced  legal  services  staff 
that  CLS  could  no  longer  afford  to  employ  and  was  laying  off. 

PLA  does  not  share  staff  or  management  with  CLS.  It  is  a  completely  independent 
organization  with  its  own  mission,  board,  management,  fiscal  department,  and  space.    PLA  did 
decide  to  occupy  offices  in  the  same  multi-floor  downtown  office  building  in  which  CLS  is 
located.  This  decision  was  based  in  large  part  upon  recognition  of  PLA  leadership  that  with  the 
LSC  monies,  it  received  the  responsibility  of  continuing  the  financial  support  to  the  pro  bono 
programs  which  are  sponsored  by  the  Bar  Association  and  supported  by  the  LSC  grantee's  funds 
through  the  Private  Attorney  Involvement  program. 

As  there  was  vacant  space  on  the  floor  of  an  office  building  occupied  by  the  pro  bono 
programs  and  an  additional  vacant  floor  in  that  building,  PLA  moved  its  operations  on  to  two 
floors  of  the  building,  which  now  house  not  only  PLA,  but  also  the  pro  bono  programs  of 
Philadelphia  Volunteers  for  the  Indigent  Program,  the  Homeless  Advocacy  Project,  the 
Consumer  Bankruptcy  Project,  and  the  Custody  and  Support  Advocacy  Clinic.  Community 
Legal  Services  is  located  on  separate  floors  of  the  building,  with  separate  reception,  waiting 
rooms,  conference  rooms,  telephone  system  and  computer  systems. 
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Despite  its  independence  from  CLS,  when  PL  A  began  operations  in  January  of  1996,  it 
took  over  responsibility  for  number  of  CLS  cases  which  were  not  anticipated  to  be  subject  to 
federal  restrictions.  This  was  done  in  accordance  with  the  LSC  1 996  Request  for  Proposals  and 
the  PLA  application  for  funds;  the  request  required  that  applicant  programs  document  how  they 
would  assure  that  services  to  clients  were  not  disrupted  by  a  change  of  recipient.  Without  this 
assistance  from  PLA,  CLS,  which  had  suffered  a  reduction  of  its  budget  by  $3.4  million  as  a 
result  of  the  termination  of  federal  funding  and  major  staff  reduction,  would  have  been  hard 
pressed  to  continue  to  handle  all  its  existing  cases. 

Philadelphia  Legal  Assistance  is  presently  seeing  an  average  of  49  new  clients  on  intake 
daily.  These  clients  bring  non-restricted  matters  such  as  family  law  matters,  mortgage 
foreclosures,  unemployment  compensation,  and  individual  public  benefits  problems  to  PLA. 
Additionally,  PLA  interviews  clients  who  present  miscellaneous  matters  for  which  clients 
usually  need  advice,  brief  service  or  referral  to  one  of  the  pro  bono  projects  with  which  PLA 
shares  space.  Once  CLS  made  its  decision  to  reject  LSC  funding,  PLA  became  necessary  to 
assure  that  these  thousand  of  clients  not  lose  access  to  the  justice  system  and  to  advice  and 
information  that  can  save  their  homes,  their  incomes  or  assure  their  safety  and  that  of  their 
children. 

Thank  you. 


KSrns 
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Massachusetts  Legal  Assistance  Corporation 

n  Beacon  Streei.  Suite  820  -  Boston.  Massachusetts  0210H-3tX»  -  61"-36~-H=i-n  -  Fax  (ir-.S(r-H«l=> 
11  July  1996 


The  Honorable  Jack  Reed 
Ranking  Member,  Subcommittee  on 

Commercial  and  Administrative  Law 
Judiciary  Committee 
House  of  Representatives 
Congress  of  the  United  States 
2138  Raybum  House  Office  BIdg 
Washington,  DC  20515-6215 

Re:       Oversight  Hearing  on  The  Legal  Services  Corporation,  26  June  1996 

Dear  Congressman  Reed: 

Thank  you  for  informing  me  that  certain  statements  were  made  regarding  the  Massachusetts  Legal 
Assistance  Corporation  (MLAC)  during  this  hearing  and  asking  for  a  response  to  them    The 
statements  made  by  one  of  the  witnesses  at  this  hearing.  Professor  Charles  Rounds  of  Boston, 
Massachusetts,  about  MLAC  were  incorrect    I  write  as  the  Executive  Director  of  MLAC  to 
correct  the  record 

Professor  Rounds  stated  in  response  to  a  question  you  posed  that  "The  Massachusetts  Legal 
Assistance  Corporation,  which  does  receive  federal  funds  is  basically  coordinating  this  "  MLAC 
has  never  in  its  13  year  history  received  one  penny  of  Federal  Legal  Services  Corporation  funds 
Since  being  created  by  state  statute  (M.G.L.  c.  221  A)  in  1983,  MLAC  has  received  funding  from 
The  Commonwealth  of  Massachusetts,  the  Interest  On  Lawyers  Trust  Account  program  and,  in  a 
few  instances,  private  foundations    Our  annual  audits  are  public  information  and  detail  all  sources 
of  revenue. 

Thank  you  for  the  opportunity  to  clarify  the  record. 
Yours  truly. 


^SuA^ 


LAP  ice 


Lonnli  A   Fi.wcn.   F.sq   Ku-uilii 

RuNrn  d   ban   Esq    (Imtr   -   licnc  1)  Dahmcn.  tsq     \hv-< 

.MaxJ  s  Hcnd.  H>q   -  Miihacl  K  Edjicnon,  E>q  -  Kaihnn  \ 

Kranii>T  Ktvnold>  Lsq   -  Alhcn  E.  Ri>hin«>n-<.hjmhcr>  - 
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BOSTON  R\R 
.ASS0a\T10.\ 

16  Beacon  Streei 
Boston.  MA  02108 
(617)  742-0615 
fax  (617)  523-0127 


June  25,  1996 


The  Honorable  George  W.  Gekas,  Chair 

House  Judiciary  Committee 

Subcommittee  on  Commercial  fc  Administrative  Law 

United  States  House  of  Representatives 

Raybum  House  Office  Building  #3  53 

Washington,  O.C.   20515 

Dear  Representative  Gekas : 

It  has  come  to  my  attention  that  your  Subcommittee 
may  be  discussing  Greater  Boston  Legal  Services  (GELS) 
during  your  scheduled  Oversight  Hearing  this  week.   The 
purpose  of  this  letter  is  to  provide  you  with 
information  concerning  recent  changes  in  the  funding  and 
structure  of  GELS. 


GELS  began  in  1900  as  the  Boston  Legal  Aid  Society, 
and  has  a  proud  tradition  of  providing  a  full  range  of 
high  quality  legal  services  to  low  income  people  in  the 
Greater  Boston  area.   With  the  recent  enactment  of  new 
restrictions  on  Legal  Services  Corporation  grantees, 
GELS  approached  the  Boston  Bar  Association  eibout  how 
best  to  fully  comply  with  the  new  federal  requirements. 
Additionally,  GELS  was  concerned  about  other  grants  it 
had  received,  which  it  would  no  longer  be  able  to  accept 
under  the  new  restrictions,  and  its  ability  to  continue 
to  actively  represent  certain  individuals,  including 
immigrants,  due  to  the  new  restrictions  and 
prohibitions. 

To  ensure  total  compliance  with  federal  regulations 
and  to  assure  provision  of  a  full  range  of  high  quality 
legal  services  to  the  poor  of  Boston  and  its  surrounding 
communities,  the  Board  of  GBLS  decided  to  withdraw  from 
LSC  funding.   The  Boston  Bar  Association  fully  supported 
this  decision.   The  Boston  Bar  Association  also 
supported  the  application  of  the  Volunteer  Lawyers 
Project,  an  affiliate  of  the  Boston  Bar  Association 
which  has  provided  legal  representation  to  low  income 
citizens  for  the  last  twenty  years,  to  apply  for  LSC 
funds  to  continue  to  provide  this  representation. 

Please  do  not  hesitate  to  contact  me  if  you  have 
any  questions.   Thank  you  for  your  consideration. 

Sincerely, 

Hugh  R.  Jones,  Jr. 
Pfesidenc  / 
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TO:    To  whom  it  may  concern 

FROM:  Robert  Seible,  Executive  Director 

Greater  Boston  Legal  Services,  Inc. 
DATE:  June  26,  1996 
RE:    Testimony  of  Charles  E.  Rounds  in  Opposition  to  Federal 

Funding  for  Legal  Services 


Despite  being  a  law  professor,  in  his  written  Testimony 
before  the  Houae  Judiciary  Committee,  Charles  E.  Rounds  fails  ' .o 
understand  the  role  of  lawyers,  mieetates  the  role  of  Greater 
Boston  Legal  Services,  Inc.  (GBLS)  and  mischaracterizes  the 
relief  that  the  clients  of  GBLS  have  sought  before  the  Boston 
City  Council. 

1.  "ongoing  political  initiative  of  Greater  Boston  Legal  Servi«:es 
to  have  rent  control  reinstated" 

Greater  Boston  Legal  Services,  Inc.  represents  a  number  o: 
clients  many  of  them  elderly  who  have  lived  in  their  apartments- 
for  decades  and  face  enormous  rent  increases  as  a  result  of  th« 
abolition  of  rent  control.   They  asked  us  to  represent  them  to 
protect  them  from  evictions  and  rent  increases  they  could  not 
afford.  This  is  not  an  initiative  of  GBLS  but  of  our  clients. 

Professor  Rounds  has  misstated  and  mischaracterized  the 
actions  which  Greater  Boston  Legal  Services  has  taken  on  behalj 
of  eligible  clients  since  the  passage  of  a  statewide  referendum 
concerning  rent  control  in  the  fall  of  1994.   On  behalf  of  the 
Boston  Tenant  Coalition,  which  consists  of  the  Massachusetts 
Tenants  Organization,  the  East  Boston  Ecumenical  Community 
Coiincil,  City  Life/Vida  Urbana,  Mass.  Senior  Action  Council  am 
other  groups,  GBLS  has  drafted  ordinances  to  protect  tenants  ii 
certain  condominium  units  from  extreme  rent  increases  and 
eviction  without  good  cause,  and  to  protect  the  City's  rental 
housing  stock  from  harmful  depletion  due  to  condominium 
conversion.   Twice  in  the  last  seven  months,  the  Boston  City 
Council  has  enacted  and  the  Mayor  has  signed  such  ordinances. 
The  Chief  Judge  of  the  Boston  Housing  Court  has  ruled  that  the 
statewide  referendum  and  the  legislation  which  superseded  it 
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(Chapter  282  of  the  Acta  of  1994)  did  not  alter  the  City's  leg  il 
authority  to  regulate  condominium  conversions  and 
conversion-related  rent  increases  and  evictions.   GBLS  has 
represented  tenant  groups  as  intervenors  in  the  lawsuits  broug  it 
against  the  City  of  Boston  by  the  Greater  Boston  Real  Estate 
Board,  and  has  so  far  been  successful  in  this  litigation. 

An  example  of  the  individual  tenants  who  are  protected  by 
these  efforts  of  GBLS  is  Ms.  B,  a  77 -year  old  widow  whom  GBI*S  las 
prevented  from  being  evicted  based  in  part  on  the  ordinances.  Is. 
B   has  lived  in  her  apartment  which  is  now  sm  investor  owned 
condominium  for  over  20  years.  Despite  the  fact  that  she  has  h .gh 
blood  pressure  and  is  in  poor  health,  and  despite  the  fact  tha  . 
Ms.  B  has  been  an  excellent  tenant  and  paid  rent  timely  every 
month  since  the  time  she  moved  in  in  1975,  she  is  facing  evict  .on 
in  the  Boston  Housing  Court,  because  the  Landlord  is  trying  to 
get  $750  per  month  instead  of  her  rent  controlled  rent  of  $503 
per  month.   Her  income  is  only  $850  a  month  from  social  securi  :y 
and  a  small  pension.   Ms.  B  cannot  afford  this  rent  increase. 
She  has  no  other  place  to  go.  Me.  B.  is  the  kind  of  tenant  who 
desperately  needs  the  protection  of  Mayor  Menino's  and  the  Bos  on 
City  Council's  condominium  ordinance  and  the  representation  of 
Greater  Boston  Legal  Services . 

The  law  to  which  Mr  Rounds  refers  in  note  15  of  his  prepa:-ed 
testimony  is  a  wholly  separate  matter.   It  concerns  rent 
regulation  and  good  cause  eviction  protections  in 

govemmentally- involved  housing--that  is,  multifamily  units  wh  ch 
have  been  subsidized  by  the  federal  or  state  governments,  for 
which  the  rent  and  eviction  protections  which  have  been  providi^d 
by  federal  and  state  law  may  end  in  the  near  future.   Removal  of 
restrictions  on  govemmentally- involved  housing  was  not  contained 
in  the  statewide  referendum  ending  rent  control,  but  was  only 
added  in  the  superseding  state  legislation  in  an  expedited 
process  subject  to  minimum  public  scrutiny.   There  are  thousands 
of  such  units  in  the  City,  and  the  City  Council  and  the  Mayor  saw 
fit  to  enact  this  home  rule  petition  drafted  by  GBLS  at  the 
request  of  the  Boston  HUD  Tenants'  Alliance.   Again,  Prof. 
Roiinds'  dispute  appears  to  be  with  the  City's  elected  officials. 

Our  clients  believe  they  need  some  protections  from 
rent  increases  and  evictions.  They  may  be  wrong  but  it  is  thei; 
right  in  a  democracy  to  petition  their  city  council  to  take 
action  which  they  believe  will  protect  their  interests.  It  is  the 
role  and  duty  of  a  lawyer  to  assist  their  clients  in  this  case  by 
advising  our  clients  on  legal  means  to  obtain  their  goals  and 
drafting  language  which  would  accomplish  those  ends. 
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ProfeBSor  Rounds  correctly  points  out  that  we  have 
withdrawn  from  federal  funding.   We  did  so  because  among  other 
things  the  new  federal  restrictions  would  prohibit  us  from 
appearing  before  city  council  and  government  agencies  in  regard 
to  ordinances  and  regulations.   This  work  is  a  tiny  fraction  o  : 
our  day  to  day  activities  which  involve  representing  individua  b 
and  families  to  solve  their  legal  problems.  But  to  assure 
compliance  with  these  new  federal  requirements  we  have  declined 
funding  rather  than  leave  some  of  our  clients  unrepresented. 

Professor  Roiinds  hates  rent  control.   His  quarrel  i:: 
with  the  Mayor  of  the  Boston,  the  Boston  City  Council,  the 
majority  of  Boston  voters  who  opposed  the  state  referendum,  am. 
with  our  clients.   It  is  not  with  the  lawyers  for  the  poor. 

2.  Affiliation  with  Volunteer  Latryers  Project 

The  Volvmteer  Lawyers  Project  (VLP)  has  received  tht 
federal  LSC  funding  for  the  Greater  Boston  Area.   The  Committet 
should  be  aware  that  VLP,  an  public  service  project  of  the  Boston 
Bar  Association  is  a  separately  incorporated  non-profit 
corporation  with  a  separate  Board  of  Directors  and  separate 
staff.   It  has  been  functioning  for  more  than  fifteen  years. 
Please  see  the  letter  of  June  25.  1996  to  Chairman  Gekas  from 
Hugh  R.  Jones,  President  of  the  Boston  Bar  Association. 


236 


EQUAL  JUSTICE  COALITION 

Rogon  L.  Powers.  Chotr 
William  D  Hysioo.  Vce  Chor 

Jofin  McKoy,  Post  Choir 

June  25,  1996 

Hon.  George  Gekas 

Hon.  Jack  Reed 

Sub-Conuninee  on  Commercial  and  Administrative  Law 

House  Judiciary  Comrmttee 

B-353  Raybum  House  Office  Bid. 

Washington,  DC  20005-0515 

Dear  Rep.  Gekas  and  Rep.  Reed: 

We  are  writing  to  you  regarding  the  restructuring  of  legal  ser\-ices  programs  in 
Washington  State  in  our  capacity  as  present  and  past  chairs  of  the  Washington  State 
Access  to  Justice  Board  and  the  Equal  Justice  Coalition.  The  Access  to  Justice  Board, 
which  was  esublished  by  our  Supreme  Coun  in  1993.  was  given  the  specific 
responsibility  for  responding  to  the  effects  of  drastic  cuts  in  funding  for  the  Legal 
Services  Corporation  last  year.  Given  the  very  open  and  public  process  through  which 
the  Access  to  Justice  Board  fulfilled  its  mandate,  we  were  very  surprised  to  learn  of 
recent  criticism  of  our  efforts.  We  are  rightfully  proud  of  the  response  of  the 
Washington  State  legal  conununity  and  the  plan  that  was  developed  and  implemented 
this  year.  We  are  certain  you  will  agree  once  you  have  all  of  the  facts. 

We  should  begin  by  telling  you  what  legal  services  has  been  in  this  state  for  a 
long  time:  a  model  public -private  partnership  comprised  of  federal,  state,  and  private 
partners,  working  to  ensure  access  to  the  legal  system  for  80.000  low  income 
Washington  State  citizens  each  year.  The  vast  bulk  of  those  efforts  are  directed  to 
everyday  problems  of  the  poor  -  debt  relief,  illegal  evictions,  and  domestic  violence. 
Our  federally  and  state  funded  programs  worked  closely  with  state  and  local  bar 
association  pro  bono  programs  to  provide  the  most  access  possible  to  our  civil  legal 
system  for  low  inconK  people. 

Our  bar  leadership  decided  that  a  plan  had  to  be  developed  to  respond  to  the  33% 
loss  in  federal  funding,  and  delegated  the  task  to  the  Access  to  Justice  Board.  The 
Access  to  Justice  Board,  which  is  administered  by  the  Washington  State  Bar  Association 
and  appointed  by  the  Supreme  Court,  began  the  process  by  inviting  160  people  and 
entities  to  participate.  The  group  included  Judges,  prosecutors,  law  schools,  pro  bono 
programs,  civic  leaders  and  other  service  providers. 

Prior  to  the  restructuring,  there  were  three  legal  services  programs  in  the  state 
which  received  federal  funding:  Evergreen  Legal  Services.  Spokane  Legal  Services 
Center,  and  Puget  Sound  Legal  Assistance  Foundation    Those  three  entities  worked 
closely  with  23  volunteer  attorney  programs  around  the  state,  and  were  the  main  contact 
point  for  low  income  clients  seeking  access  to  our  judicial  system.  The  reduced  funding. 
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combined  with  new  regulations  which  conflicted  with  state  and  local  pnormes.  created  the  need  to 
revisit  the  stnicture  of  the  enure  delivery  system. 

Based  on  the  hard  work  and  input  of  hundreds  of  community  members,  the  ATJ  Board 
developed  a  series  of  recommendations.  One  of  the  pnncipal  recommendations  was  to  consolidate 
the  three  existing  legal  services  programs  into  one  statewide  program  funded  with  state  and  local 
dollars.  A  second  recommendation  was  to  create  a  new  entity  which  could  competitively  bid  for  the 
limited  use  money  available.  A  third  recommendation  was  to  seek  further  efficiencies  through  the 
use  of  technology,  and  improved  cooperation  between  volunteer  program  and  legal  services 
programs. 

The  ATJ's  recommendations  went  into  effect  in  January  of  this  year  Evergreen.  Spokane 
and  Puget  Sound  were  merged  to  form  Columbia  Legal  Services  Columbia  did  not  bid  for  any 
federal  funds  in  1996,  and  relies  solely  on  state  and  local  funding  The  Nonhwest  Justice  Project 
was  formed  and  successfully  bid  for  the  1996  grant  from  LSC.  It  has  been  in  full  compliance  with 
all  federal  restrictions  since  January  1.  1996.  even  though  compliance  in  some  areas  is  not  required 
by  law  until  August  1.  1996.  Columbia  and  Northwest  Justice  are  entirely  separate  organizations 
They  have  separate  ofHces  and  boards  of  directors  and  there  is  no  overlapping  of  staff  whatsoever. 

The  successful  effon  of  the  Access  to  Justice  Board  has  earned  the  support  of  Washington 
State  Supreme  Couit  Justices,  the  Washington  State  Bar  Association,  and  the  members  of  the  Equal 
Justice  Coalition.  As  you  will  notice,  the  Equal  Justice  Coalition  is  a  bi-panisan  group  of 
individuals  and  community  groups.  It  includes  judges,  mayors,  police  chiefs  and  hospital 
administrators,  all  of  whom  can  attest  to  the  important  role  of  legal  services  programs  in  ensunng 
the  effective  operation  of  our  judicial  system.  The  Access  to  Justice  Board's  plan  has  their  support 
because  it  is  an  intelligent  and  responsible  restructuring  which  will  ensure  that  low  income  citizens 
continue  to  have  access  to  our  civil  justice  system. 

We  want  to  thank  you  for  reviewing  this  letter.  Any  of  the  three  of  us  would  be  more  than 
happy  to  respond  to  any  questions  you  may  have. 


Sincerely. 

Ragan  F^ers  Paul  Stritmalter 

Chair  of  the  Equal  Justice  Coalition  ATJ  Board  Chair 


John  McKay 

LAW  Fund  Board 

Past  Chair  of  the  Equal  Justice  Coalition 
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The   State  Bar  of  California 

S6S    FRANKLIN    STREET    •    SAN    FRANCISCO.    CA    94102    •    (415'    5618200 


Statement  of  James  E.  Tower>- 
President  of  the  State  Bar  of  California 


I  am  James  E.  Towery,  President  of  the  State  Bar  of 
California.  This  statement  responds  to  a  statement  submitted  b> 
Allyson  Tucker,  a  California  attorney-,  to  the  Subcommittee  on 
Commercial  and  Administrative  Law  of  the  House  Committee  on 
the  Judiciary  at  its  hearing  on  June  26,  1996 

Ms.  Tucker  asserts  that: 

"If  the  [Legal  Services  Corporation]  were  abolished 
tomorrow,  the  poor  would  still  have  literally 
hundreds  of  places  to  turn  for  legal  advice  and 
assistance.  In  fact,  pro  bono  legal  assistance  m  this 
country  is  so  widespread  that  many  lawyers  who 
wish  to  donate  their  tune  actually  have  difficulty 
finding  needy  clients  " 

This  statement  suggests  the  conclusion  that  private  attorneys  doing 

pro  bono  work  could  replace  the  work  now  done  by  lawyers 

employed  by  the  legal  aid  programs  that  receive  grants  from  the 

Legal  Services  Corporation.  There  is  no  basis  m  fact  for  this 

conclusion. 


Pro  bono  woik  by  private  lawyers  for  low  income  clients  has 
grown  over  the  past  twenty  years  and  there  are,  indeed,  literally 
hundreds  of  organized  pro  bono  programs  in  the  United  States    But 
the  number  of  matters  handled  each  vear  bv  staffed 


legal  aid  programs  that  receive  Legal  Services  Corporation  grants  is  in  the 
hundreds  of  thousands  in  California  alone,  and  in  the  milhons  nationwide. 
The  capacity  of  private  pro  bono  lawyers  to  take  on  additional  clients  could 
not,  in  the  foreseeable  future,  come  close  to  filling  the  void  that  would  be 
created  by  abohtion  of  the  Legal  Services  Corporation. 

What  is  more,  the  growth  of  pro  bono  programs  has  occurred,  in 
substantial  part,  because  of  the  legal  aid  programs'  existence  and  support  for 
the  work  of  private,  pro  bono  lawyers.  The  Legal  Services  Corporation  has 
required  every  one  of  its  recipients  for  over  more  than  ten  years  to  devote 
12.5%  of  their  grants  to  working  with  private  attorneys.  Many  Legal  Services 
Corporation  grant  recipients  run  their  own  pro  bono  programs.  In  addition, 
many  pro  bono  programs  that  do  not  receive  direct  LSC  grants  do  receive 
subgrants  fi-om  LSC  recipients.  In  1994-95,  fourteen  pro  bono  programs  in 
California  were  LSC  subgrantees.  As  a  result  of  these  long-term  investments 
by  LSC  grantees  in  pro  bono  work,  it  is  through  the  legal  aid  programs  and 
the  pro  bono  programs  they  support  that  many  private  attorneys  are  able  to 
connect  with  low  income  clients  who  need  legal  help. 

Indeed,  when  Ms.  Tucker  describes  private  attorneys  who  have 
difficulty  finding  low  income  clients  to  assist,  she  is  no  doubt  referring  to 
lawyers  who  have  not  yet  connected  with  a  good  pro  bono  program.  For  this 
reason,  if  the  Legal  Services  Corporation  were  abohshed,  the  difficulties  of 
connecting  private  lawyers  with  needy  clients  probably  would  increase 
dramatically.  While  Ms.  Tucker  suggests  that  pro  bono  work  by  private 
lawyers  would  fill  the  void  left  if  LSC  were  abolished,  the  more  likely  result 
of  the  elimination  of  LSC  would  be  a  reduction  of  pro  bono  work  actually 
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available  to  the  poor.  Without  LSC  grants  for  legal  aid  offices  and  pro  bono 
programs  to  coordinate  pro  bono  work,  there  would  probably  be  more  private 
lawyers  in  the  regrettable  position  of  having  difficulty  finding  low  income 
clients  to  assist. 

In  many  rural  areas,  especially,  the  progress  that  has  been  made  in 
increasing  pro  bono  work  depends  almost  exclusively  on  the  same  legal  aid 
programs  and  pro  bono  programs  whose  existence  would  be  threatened  if  the 
Legal  Services  Corporation  were  abohshed.  Rural  areas  have  fewer  private 
attorneys  to  begin  with,  and  their  firms  and  law  practices  tend  to  be  smaller 
than  in  urban  centers.  For  these  reasons,  private  lawyers  in  rural  areas  may 
not  be  able  to  take  on  as  many  or  as  demanding  pro  bono  matters  as  private 
lawyers  in  urban  centers  can  handle.  This  difference  in  capacity  is 
compounded  by  the  fact  that  in  a  number  of  counties  in  California,  the  only 
pro  bono  program  that  exists  is  run  by  the  LSC-recipient  legal  aid  program. 
The  same  is  true,  I  understand,  in  most  other  states. 

Ms.  Tucker'  comments  ignore  the  special  needs  of  rural  areas,  and 
seem  to  assume  that  a  wilhng  pro  bono  lawyer  in  downJown  Los  Angeles  can 
provide  meaningfiil  legal  help  to  a  family  facing  emergency  eviction 
proceedings  in  a  rural  county  hundreds  of  miles  away.  It  simply  is  not  true. 

In  fact,  there  are  not  enough  pro  bono  lawyers  in  Los  Angeles  to  meet 
the  needs  of  that  city's  low  income  residents.  Ms.  Tucker  refers  to  the  2,000 
private  lawyers  who  helped  7,000  clients  through  Public  Counsel  in  Los 
Angeles.  But  the  Legal  Aid  Foundation  of  Los  Angeles  helped  over  32,000 
clients  last  year.  And  there  are  1 .8  million  people  in  Los  Angeles  whose 
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incomes  are  below  the  eligibility  limit  for  legal  aid.  Many  of  those  people 
have  serious  legal  problems  that  are  not  now  being  addressed.  Public 
Counsel,  LAFLA,  and  other  agencies  that  provide  legal  help  to  poor  people 
all  agree  that  the  need  in  Los  Angeles  far  outstrips  the  resources  of  pro  bono 
and  staff  programs  combined. 

Ms.  Tucker  uses  other  examples  from  California,  including  several  of 
the  accomphshments  of  the  State  Bar  of  California.  The  conclusions  she 
draws  from  these  examples  are  not  well-founded.  For  example,  she  cites  a 
$3  million  increase  this  year  in  grants  from  interest  on  lawyers  trust  accounts. 
What  she  does  not  report  is  that  the  increase — which  is  less  than  $3  million, 
and  results  largely  from  interest  rate  variations — still  leaves  our  total  grants 
$13.4  million  below  their  high  point  in  1992-93  (  a  decline  of  more  than  50% 
during  the  same  period  as  the  drastic  federal  funding  cuts).  There  is, 
unfortunately,  no  upward  trend  in  funding  through  this  program.  Even  more 
significant,  the  $2.7  milhon  increase  falls  far  short  of  replacing  the 
$17  million  in  reductions  to  LSC  grants  in  California  for  this  year.  There  is 
no  possibility  that  Interest  On  Lawyers'  Trust  Account  programs  can  make  up 
the  shortfall  if  the  Legal  Services  Corporation  is  eliminated. 

Ms.  Tucker  cites  chnics  established  in  courthouses  to  assist  low 
income  clients  with  domestic  violence,  family  law,  and  unlawful  detainer 
problems.  These  are  valuable  projects,  but  they  by  no  means  establish  that 
LSC-funded  programs  are  dispensable.  Many  of  these  clinics  in  California 
have  been  created  by,  or  with  the  active  sponsorship  of,  legal  aid  programs 
that  depend  on  LSC  grants  for  their  continued  existence. 


242 


The  State  Bar  of  California  is  working  with  our  Judicial  Council  to 
encourage  special  accommodations  in  our  courts  for  pro  bono  lawyers,  and 
our  Chief  Justice  issued  a  statement  of  support  in  May  1996.  These  eflfons 
are  in  the  early  stages  and,  while  we  are  hopeful,  we  know  of  no  more  than  a 
handful  of  courts  that  have  implemented  these  measures. 

Ms.  Tucker  cites  the  State  Bar  of  California's  Emeritus  Attorneys 
program,  which  allows  retired  members  to  practice  on  a  pro  bono  basis 
without  paying  dues  to  the  State  Bar.  We  beheve  this  program  is  a  valuable 
model,  but  it  involves  only  70  attorneys  in  the  State  so  far. 

Finally,  the  State  Bar  of  California's  1991  survey  of  lawyers  cited  in 
the  conclusion  of  Ms.  Tucker's  statement  did  not  show,  as  she  reports,  that 
64%  of  all  practicing  attorneys  in  the  state  do  pro  bono  work.  To  the 
contrary,  64%  of  California  lawyers  reported  in  the  survey  that  they  engaged 
in  "uncompensated  law-related  activity,"  which  included  a  wide  range  of 
activity  other  than  pro  bono  work  for  the  poor.  The  State  Bar's  survey  does 
not  support  the  conclusion  that  as  many  as  40%  of  all  active  private  lawyers 
do  pro  bono  work  for  the  poor. 

To  obtain  a  meaningftil  measure  of  how  low  income  people  cope  with 
serious  legal  problems,  in  1993  the  American  Bar  Association  conducted  an 
in-depth  survey  of  1782  low  income  households.  This  Comprehensive  Legal 
Needs  Study  demonstrated  that  79%  of  low  income  households  with  a  civil 
legal  problem  did  not  get  help  from  any  lawyer.  Legal  services  lawyers 
assisted  5%  of  the  low  income  households  with  a  legal  problem.  Private 
lawyers  provided  services  (other  than  a  free  initial  consultation)  without 
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charge  to  3%  of  those  low  income  households  who  had  a  legal  problem, 
according  to  the  CLNS.  (Of  the  additional  2%  who  spoke  with  a  private 
lawyer  in  a  free  initial  consultation,  the  data  suggest  that  the  private  lawyers 
referred  40%  to  legal  services  programs.) 

What  is  clear,  above  all,  is  that  most  poor  families  cannot  find  any 
legal  help  today.  They  need  more  help  of  all  kinds,  not  less.  For  all 
Americans,  the  promise  of  equality  before  the  law  is  fundamental.  But  to 
keep  that  promise,  we  must  do  more,  not  less.  Fair  laws  and  a  fair  court 
system  cannot  dehver  true  equahty  before  the  law  if  people  cannot  invoke  the 
laws  designed  to  protect  them. 

Lawyers  deserve  to  take  pride  in  the  progress  of  pro  bono  work  during 
the  past  20  years.  The  State  Bar  of  California  believes  that  pro  bono  work  by 
private  lawyers  should  continue  to  increase,  and  we  are  working  hard  to  do 
so.  But  the  idea  that  pro  bono  work  can  take  the  place  of  the  Legal  Services 
Corporation  is  a  false  hope  that  neither  low  income  chents  nor  the  Members 
of  Congress  who  will  decide  LSC's  fate  have  any  reason  to  accept. 
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STATEMENT  OF  STEVEN  A.  NISSEN 
EXECUTIVE  DIRECTOR  AND  GENERAL  COUNSEL 

OF  PUBUC  COUNSEL  nrj^ 

JULY  15,  1996  ''^^ 


w«MOA  DEMnn-urv 


oma.  m,  ■»iii  *i 
rCTBt  M  CilMUlt 


SSSct?! 


I  am  Steven  A.  Nissen.  the  Executive  Director  and  General  Counsel  of 
Public  Counsel,  the  public  interest  law  firm  of  the  Los  Angeles  County  and 
Beverly  Hiiu  Bar  Associations.    I  am  submitting  this  statement  in  response  to 
the  Testimony  of  Allyson  Tucker  of  the  Individual  Rights  Foundation  on  June 
26,  1996  before  the  Subcommittee  on  Commercial  and  Administrative  Law  of 
the  House  Judiciary  Committee.    Because  Ms.  Tucker  chose  to  single  out  the 
success  of  Public  Counsel  as  part  of  her  argument  that  the  federal  Legal 
Services  Corporation  ("LSC")  should  be  eliminated,  we  felt  it  particularly 
important  that  we  respond  to  the  Subcommittee. 

Ms.  Tucker  claims  that  pro  bono  legal  assistance  can  take  the  place  of 
federally  funded  legal  services  programs  in  filling  the  need  for  counsel  of  our 
nation's  poor  and  underrepresented.  Ms.  Tucker  is  repeating  a  sutcmcnt  we 
have  heard  often  dunng  the  recent  debates  over  the  funding  of  the  LSC.  Ms. 
Tucker  and  those  who  believe  as  she  does— that  pro  bono  services  by  the 
private  bar  can  rqilace  LSC  funded  programs-are  absolutely  wrong. 

As  the  nabon's  largest  bar  sponsored  pro  bono  program,  we  at  Public 
Counsel  view  ourselves  and  our  volunteers  as  an  important  part  of  the  system 
for  delivery  of  legal  services  to  the  poor  and  underrepresented.    We  are  not 
and  will  never  be  a  replacement  for  federally  funded  legal  services  programs. 
Rather,  as  partners  in  the  legal  services  system  we  recognize  the  critical 
importance  of  programs  fiinded  by  the  LSC  in  helping  to  achieve  the  goal  of 
equal  justice  under  law     What  Ms.  Tucker  and  others  who  seek  to  abolish  the 
LSC  fail  to  realize  is  that  if  that  major  pillar  of  the  legal  services  delivery 
system  is  removed,  other  supplemental  activities  such  as  pro  bono  will  be 
unable  to  support  the  crushing  weight  of  the  caseload  which  would  result 
Access  to  justice  for  our  nation's  poor  and  undcneprcsented  will  become  a 
fiction. 


efvici  oBOUis:  toi  m/TH  • 


til:  lUnU-im    fut:  1IMMJ.WW 
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Statement  of  Steven  A.  Nissen 

July  15,  1996 

Paee2 

While  we  are  quite  proud  of  our  role  in  helping  to  fecilitate  the  private  bar's 
provision  oi pro  bono  legal  services  to  Los  Angeles  County's  poor  and  undcrrcpresentcd,  it 
is  absurd  to  think  that  we  could  rqjlace  our  local  partners  in  the  legal  services  community. 
It  is  true  that  the  private  bar  has  provided  a  commendable  level  of  volunteer  legal  services  to 
the  poor  and  underrq)resented.    But  even  with  the  private  bar's  significant  contributions  of 
resourced,  the  current  legal  services  delivery  system  is  so  over  burdened  that  approximately 
75  %  of  the  legal  needs  of  the  poor  in  California  go  unmet  each  year.    The  volume  of  cases 
the  private  bar  would  be  forced  to  undertake  following  elimination  of  the  LSC,  to  just 
maintain  current  levels  of  service,  is  far  greater  than  what  our  experience  tells  us  the  private 
bar  is  able  to  accept.  Indeed,  today  there  are  over  1.8  million  people  living  below  the 
poverty  level  in  Los  Angeles  County  who,  according  to  American  Bar  Association 
projections,  would  collectively  have  some  1  million  legal  needs  during  a  given  year.  The 
40,000  or  so  active  attorneys  in  our  County  would  have  to  drop  much  of  their  practice 
simply  to  take  on  poverty  client  matters. 

Moreover,  Ms.  Tucker's  assumption  that  programs  like  Public  Counsel  have  an 
unlimited  capacity  to  funnel  pro  bono  cases  to  volunteers  is  unwarranted.    The  volume  of 
cases  we  presently  handle  at  Public  Counsel,  either  through  placement  with  volunteers  or 
through  direct  representation  by  our  staff  attorneys,  already  creates  a  tremendous  burden  for 
us.   We  constantly  struggle  to  meet  the  demands  of  case  screening,  volunteer  training  and 
mentoring  services  necessary  to  effectively  place  pro  bono  cases  with  the  private  bar.    On 
top  of  that  are  the  burdens  caused  by  the  increasing  number  of  clients  we  represent  directly— 
a  service  we  provide  largely  because  we  cannot  find  sufficient  numbers  of  pro  bono 
volunteers  to  rq>resent  all  our  clients. 

Additionally,  because  of  last  year's  reduction  in  LSC's  budget  and  the  restrictions 
which  accompanied  that  funding,  wc  have  already  seen  a  significant  increase  in  the  demand 
for  our  services.   This  is  so  because  reduction  in  LSC  funding  to  date  has  reduced  legal  aid 
staffs,  forcing  clients  directly  to  seek  out  other  already  overburdened  programs  like  ours. 
The  ultimate  irony  is  that  this  situation  actually  results  in  less  pro  bono  work  being 
accomplished,  since  our  own  program's  staff  is  diverted  from  placing  cases  with  volunteers 
and  instead  is  inundated  with  direct  intake  and  service  requests  due  to  the  loss  of  intake 
resources  at  neighborhood  legal  aid  offices. 

Elimination  of  federally  funded  legal  services  programs  would  put  a  demand  on  our 
program  far  beyond  that  to  which  we  could  competently  and  professionally  respond.    The 
end  result  is  that  thousands  upon  thousands  of  poor  and  undcrrcpresenced  Los  Angeles 
County  residents  would  receive  no  counsel  at  all.    This  scenario  is  not  unique  to  Los 
Angeles—abolishment  of  the  LSC  will  result  in  similar  breakdowns  in  the  legal  services 
delivery  system  in  communities  around  the  country.    The  damage  will  be  even  more  severely 
felt  in  rural  communities  were  often  the  federally  funded  legal  services  program  is  the  only 
available  source  of  free  legal  services  for  the  poor. 
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SUtement  of  Steven  A.  Nlssen 
July  IS,  1996 
Page  3 

Chiseled  into  the  frieze  above  the  entry  of  the  U.S.  Supreme  Court  for  every 
schoolchild,  tourist,  attorney  and  elected  official  to  see  are  the  words  "equal  justice  under 
law.'  This  fundamental  notion  in  the  firmament  of  the  nation's  core  precepts  is  not,  as  the 
moderate  Justice  Lewis  Powell  observed,  merely  "a  caption  on  the  facade"  of  a  building. 
"Justice  should  be  the  same,"  he  wrote,  "in  substance  and  availability,  without  regard  to 
economic  status. "    That  lofty  ideal  will  become  mere  words  on  a  facade  if  one  of  the 
cornerstones  of  the  legal  services  delivery  system-federally  funded  legal  service  programs-is 
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Coimmotlout  Bar  A»aoclaHon 


The  HonofaUc  Ceof^  CekM 
The  Hononbtc  jack  Rccd 
Commerdai  md  Administrative  Law 
Subamunitlce  oi  the  House  Judidaty  Committee 
B-3S3  Raybum  House  Office  Building 
,  D.C  25105 


636  B'CMO  Si'f^- 


June  25,  1996  <*•<• 


Re:  Legal  Sefvicei  Bl'£^. 

Dear  RepracnUtives  Gekas  It  Reed  and  Members  of  the  Subcommittee:  V^  ^1  ^^if  .'>^' 

I  am  writing  this  letter  as  the  President  of  the  Connecticut  Bar  Association.   It  was  during  ''^''S'u^^"'' 
my  tenn  of  office  that  there  was  a  sutnvide  planning  process  that  led  to  the  development  of  a  new  "-'cCc^"m^'  ' 
and  separate  corpontian  called  Sutewide  Legal  Services.  Connecticut's  planning  goal  was  to  develop  ^  ^' ~"cr  o6sc 
an  integrated  deUveiy  system  and  was  in  response  to  the  program  letters  and  communications  PiZ'f^tta— 
received  from  the  Leg^  Services  Corpontian.  The  Connecticut  Bar  Associabon  (CBA)  endorsed  the  f^'^^^f;;^^  ^''hl\ 
process  and  individual  members  of  the  bar  were  actively  involved,  as  were  representatives  from  the  '■cocra^  c  x-^b 
three  Connecticut  law  schools,  the  Connecticut  Bar  Foundation,  and  the  former  LSC  grantees,  among  ^'"'       .    _ 
others.    It' was  as  a  result  of  that  statewide  process  that  the  boards  of  the  former  Legal  Services  f  ^i .'.  '^j.-^L- 
Corporation  (LSQ  grantees  decided  not  to  apply  for  the  LSC  funding  and  the  new  corporation  was  -■  • "  '".  -,"■'■  ••  ° 
created.  ?'■-' -:,x-',  ^Je, 

The  three  bar  membcti  who  %vere  the  first  board  membeis  and  incorporators  of  Statewide  'le^.  -. , 
Legal  Services  (SLS)  were  Steven  Middlebrooti.  former  gerteral  counsel  of  Aetna  Life  and  Casually  '^' ' '  •■'  ""* '  ^ 
and  partner  at  Day,  Berry  and  Howard,  Gordun  Buck,  partner  at  Robinson  and  Cole,  and  Susan  m^-. %  c  i"  ~-<' 
Wolfeoa  former  President  of  the  CBA  and  parmer  at  Susmaa  Duffy  and  Scgaloff.    The  current  ^^^. ,  "X' ','""' 
attorney  board  members  are  appointed  by  the  Connecticut  Bar  Association,  the  George  Crawford  1^^.,^.,^!; i^^.f.. 
Society  artd  the  Hispanic  Bar  Associabon.    There  are  no  board  members  of  SLS  wfio  are  board  ^"y  "  '^  ""' 
menibeis  of  the  other  legal  services  progranns  in  Connecticut.  •.•j-ji'or 


SLS  is  located  in  MiddletoMm,  Connecticut  at  a  separate  facility  from  the  other  providers  of  j-s-^"'  v  t>.  > 
legal  services  to  poor  people.    Nor«e  of  Its  employees  are  employed  by  any  other  legal  services 
program.    The  functions  cf  SLS  are  to  provide  intake,  advice  and  brief  service  to  poor  people 
throughout  the  state  via  an  800  number.  It  also  acts  as  a  referral  source  to  other  providers  of  legal 
assistance,  including  legal  services  programs,  law  school  clinics  and  pro  bono  attorneys. 


Please  let  me  know  if  you  i«eed  any  further  information 


-^ 


Bria/i-k^''^'-^/^^V 


ADDENDUM 


The  Following  Addendum  Consists  of  Material  Submitted 
FOR  THE  Record  for  the  June  15,  1995,  Hearing  Regarding 
the  Reauthorization  of  the  Legal  Services  Corporation 


TEGALAin 

OF  CHARLESTON 

922  Quarrier  St.,  Fourth  Roor    Charleston.  WV  25301 

(304)343-4481  FAX  (304)345-5934 

Toll  Free  WV  1-800-834-0598 

August  7,  1995 


Hon.  Jack  Reed 

U.S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Congressman  Reed: 

On  June  15th  Ms.  Zelma  Boggess  submitted  written  testimony  to 
the  House  Judiciary  Subcommittee  on  Commercial  and  Administrative 
Law,  chaired  by  Rep.  Gekas  of  Pennsylvania,  regarding  the  Legal  Aid 
Society  of  Charleston  (WV) . 

We  believe  her  testimony  contained  misleading  and  erroneous 
allegations.  Enclosed  is  a  copy  of  a  letter  we  have  provided  to 
Alex  Forger,  President  of  the  Legal  Services  Corporation  res- 
ponding to  Ms.   Boggess'  testimony  about  our  program. 

Sincerely, 

p.    Nathan  Bowles 
r~>>President.,    LftSC  Board   of   Directors 


iiV 


Bruce  G.  Perrone 
Acting  Director 
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TEGALAin 

^SOCIETY^ 

OF  CHARLESTON 

922  Quarricr  St.,  Fourth  Roor    Charleston,  WV  2530 1 

(304)343-4481     FAX  (304)345-5934 

Toll  Free  WV  1-800-834-0598 


August  4.  1995 


Mr.  Alex  Forger,  President 

Legal  Services  Corporation 

750  First  Street,  N.E. 

11th  Floor 

Washington,  DC   20002-4250 


Dear  President  Forger: 


RE:      Response  to  Testimony  Regarding  the 
Legal  Aid  Society  of  Charleston,  WV 


On  June  15,  1995  Ms.  Zelma  Boggess  submitted  written  testimony  to  the  House 
Judiciary  Subcommittee  on  Commercial  and  Administrative  Lav»/,  chaired  by  Rep. 
Gekas  of  Pennsylvania,  regarding  the  Legal  Aid  Society  of  Charleston,  WV.  We 
believe  her  testimony  contained  misleading  and  erroneous  allegations,  and  would  like 
to  respond. 


I.   Evictions  Based  on  Actions 
of  Guest  or  Household  Members 

Ms.  Boggess  asserts  that  LASC  "takes  the  position  that  the  Charleston  Housing 
Authority  should  not  evict  residents  for  actions  which  are  committed  by  either  their 
guests  or  members  of  their  household...."    (Page  3.) 

LASC  has  never  asserted  such  a  blanket  position.  In  appropriate  factual  cases, 
following  well-established  law,  the  Legal  Aid  Society  has  represented  residents  asking 
the  Housing  Authority  to  refrain  from  evicting  them  for  acts  of  others  over  which  the 
tenant  had  no  knowledge  or  control.  The  courts  have  many  times  stated  that  housing 
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authorities  should  exercise  discretion  to  refrain  from  evicting  tenants  for  the  actions 
of  those  over  whom  the  tenant  had  no  control  or  of  which  the  tenant  had  no 
knowledge.  (Citations  to  extensive  legal  authority  for  this  discretion  are  set  forth  in 
Attachment  1  to  this  response.) 

Congress  itself  has  acknowledged  "that  each  case  will  be  judged  on  its  individual 
merits  and  will  require  the  wise  exercise  of  humane  judgment  by  the  [public  housing 
agency]  and  the  eviction  court,"  and  that  "eviction  would  not  be  the  appropriate 
course  if  the  tenant  had  no  knowledge  of  the  criminal  activities  of  his/her  guests  or 
had  taken  reasonable  steps  under  the  circumstances  to  prevent  the  activity."  S.Rep. 
No.  316,  101  Cong.,  2nd  Sess.  179  (June  8,  1990). 


II.   LASC  Challenges  Housing  Authority 
Ability  To  Provide  PfPpf 

Ms.  Boggess  states  that  "the  Legal  Aid  Society  frequently  challenges  our  ability  to 
prove  that  illegal  activity  did  in  fact  occur,"  and  seems  to  imply,  in  effect,  'trust  us  - 
we  are  the  government,  we  know  who  is  doing  bad  things,  and  we  should  not  be 
required  to  present  proof  of  it.'    See  pages  3-4  of  her  testimony. 

But  Ms.  Boggess'  own  testimony  contains  a  perfect  example  of  why  we  must 
sometimes  contest  in  court  mistaken  allegations  of  criminal  activity.  Instead  of  first 
investigating  a  charge  that  a  resident  or  her  guest  shot  a  gun  indoors,  the  Housing 
Authority  filed  a  suit  to  evict  the  tenant  because  of  "information  received"  (page  6) 
to  that  effect.  LASC  was  required  to  show  in  pre-trial  discovery  initiated  by  the 
Housing  Authority  what  the  police  and  others  already  knew:  that  a  violent  former 
boyfriend,  against  whom  the  tenant  previously  had  filed  a  domestic  violence  protective 
petition,  had  fired  the  gun  in  a  parking  lot  after  being  told  by  the  tenant  not  to  enter 
her  premises.  The  Legal  Aid  Society  is  aware  of  other  evictions  which  have  been  filed 
by  the  Charleston  Housing  Authority  based  on  criminal  charges  against  the  resident, 
when  those  charges  already  had  been  dismissed  as  mistaken  by  the  time  the  eviction 
action  was  filed. 

Despite  Ms.  Boggess'  assertions  that  residents  and  Congress  should  simply  believe 
any  allegation  made  by  the  Housing  Authority,  in  appropriate  cases  the  Legal  Aid 
Society  does  represent  tenants  and  does  insist  that  proof  be  presented  to  justify 
throwing  families  out  of  their  homes. 


111.    Attorney's  Fees  Paid  to  LASC 

Over  the  past  two-and-a-half  year  (1993,  1994,  and  so  far  in  1995)  the  Legal  Aid 
Society  of  Charleston  has  received  a  total  of  two  attorney's  fee  awards  from  the 
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Charleston  Housing  Authority,  in  the  combined  amount  of  $2,270.  Both  were  agreed 
to  by  the  Housing  Authority  as  part  of  case  settlements: 

>  The  first  award  ($2,000,  paid  by  the  Authority's  insurer)  arose  from  a  case  in 
which  the  Housing  Authority  destroyed  property  of  a  tenant. 

>  The  second  (in  the  amount  of  $270)  came  from  a  case  in  which  the  Housing 
Authority  refused  to  provide  the  required  administrative  hearing  after  a  tenant 
filed  a  grievance. 


IV.    Sanctions  Request  in 
Domestic  Violence  Shooting  Case 

In  the  case  discussed  in  §11  above,  the  Housing  Authority  filed  suit  admittedly  without 
knowing  the  factual  basis  of  the  case;  apparently  refused  to  investigate  corroborating 
records  after  the  LASC  attorney  told  the  Housing  Authority  the  actual  facts  of  the 
case;  insisted  on  obtaining  a  sworn  deposition  from  the  tenant;  and  turned  out  to  be 
terribly  wrong  in  seeking  the  eviction. 

LASC  did  request  payment  of  its  attorney  fees,  of  $500.  This  case  was  only  one  of 
several  in  a  short  time  period  in  which  the  Housing  Authority  had  filed  litigation 
without  reasonable  attempt  to  determine  the  facts,  then  dismissed  the  cases  once  it 
learned  what  it  had  not  bothered  to  find  beforehand.  LASC  believed  those  cases 
demonstrated  a  pattern  of  inappropriate  litigation  and  were  appropriate  for  Rule  11 
sanctions,  even  under  West  Virginia's  standard  that  "frivolity  alone"  is  not  sufficient.' 
Ultimately,  though,  the  LASC  motions  for  sanctions  were  denied  and  the  Housing 
Authority's  cases  were  simply  dismissed. 

V.   Freedom  of  Information  Act  Requests 

Ms.  Boggess  complained  of  "frequent"  FOIA  requests,  and  asserted  "I  have  received 
as  many  as  five  or  six  of  these  requests  in  one  week."    (Page  7). 

The  Legal  Aid  Society  of  Charleston  has  filed  six  FOIA  requests  with  the  Charleston 
Housing  Authority  in  the  three-plus  years  that  Zelma  Boggess  has  been  director.  In 
general,  the  FOIA  requests  were  made  pursuant  to  LASC's  professional  ethical 
obligation  to  ascertain  a  reasonable  basis  in  fact  before  filing  litigation  on  behalf  of 
clients  alleging  that  the  Housing  Authority  had  failed  to  take  actions  required  by  law. 

Attached  are  two  newspaper  articles,  not  involving  LASC,  which  may  suggest  that 


'      Daily  Gazette  Comoanv  v.  Canadv.  332  S.E.2d  262.  266  (WV  1985). 
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Ms.  Boggess  has  a  pervasive  disinclination  to  follow  the  spirit  of  the  Freedom  of 
Infornnation  Acts.    (Attachnnents  2  and  3) 

VI.    LASC  "Disservice  to 
the  Individual  Beino  Represented" 

The  Charleston  Housing  Authority  director  prefaced  her  testimony  by  stating  her  belief 
that  actions  by  LASC  "result  in  a  disservice  to  the  individual  being  represented..." 
(page  2),  and  elsewhere  voices  her  feeling  that  "the  Legal  Aid  Society  does  not 
choose  to  get  involved  with  representing  residents  who  have  never  been  charged  with 
a  crime...."    (Page  4). 

In  fact,  the  Legal  Aid  Society  of  Charleston  has  long  represented  active  tenant 
organizations,  and  enjoys  their  strong  support.  See  the  support  letters  enclosed, 
written  well  before  Ms.  Boggess'  appearance  in  Congress.  (Attachments  4  and  5.) 

The  Orchard  Manor  Resident  Management  Corporation  (OMRMC)  in  particular  is  a  very 
pro-active  and  credible  tenant  group.  OMRMC  has  been  extremely  forceful  in 
addressing  security  issues  in  its  complex,  demanding  installation  of  a  security  gate  to 
control  access  to  their  premises.  OMRMC  now  holds  the  contract  with  the  Charleston 
Housing  Authority  to  staff  the  security  gate.  OMRMC  now  is  applying  to  become  the 
first  resident  management  group  in  the  country  to  be  certified  as  a  Community 
Housing  Development  Organization,  to  help  low-income  families  with  good  credit  buy 
homes.  (See  Attachment  6).  The  president  of  the  Orchard  Manor  Resident 
Management  Corporation  said  in  her  letter  that  she  believes  responsibility  for  problems 
lies  with  the  Housing  Authority,  not  with  the  Legal  Aid  Society  of  Charleston. 

Conclusion 

Thank  you  for  the  opportunity  to  provide  this  response.  Should  you  want  more 
information  please  feel  free  to  contact  us. 


Sincere 

p.  Nathan  Bowles  Bruce  G.  Perrone 

Board  President  Acting  Director 


Honorable  George  W.  Gekas  Honorable  John  Bryant 

Honorable  Henry  J.  Hyde  Honorable  Jerrold  Nadler 

Honorable  Bob  Inglis  Honorable  Robert  C.  Scott 

Honorable  Steve  Chabot  Honorable  Alan  Mollohan 

Honorable  Michael  P.  Flanagan  Honorable  John  Conyers 

Honorable  Bob  Barr  Honorable  Bob  Wise 
Honorable  Jack  Reed 
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LEGAL  AID  SOCIETY  OF  CHARLESTON 

Response  to  Testimony  of  Zelma  Boggess 

Attachment  1 

Existing  Legal  Authority  That  Housing  Authorities  Should  Exercise  Discretion  To 
Refrain  From  Evicting  Tenants  For  the  Actions  Of  Those  Over  Whom  The  Tenant  Had 
No  Control  Or  Of  Which  The  Tenant  Had  No  Knowledge: 

Tvson  V.  New  York  Citv  Housina  Authority.  369  F.Supp.  513  (S.D.N.Y.  1974); 

Jones  V.  Christian.  120  A.D.2d  367,  501  N.Y.S.2d  854  (N.Y.App.Div.  1986); 

Soence  v.  Gormlev.  387  Mass.  258,  439  N.E.2d  741,  745  (1982); 

Maxton  Housing  Authority  v.  McLean.  313  N.C.  277.  328  S.E.2d  290,  293  (1985); 

Housina  Authority  of  Decatur  v.  Brown.  180  Ga.App.  483,  349  S.E.2d  501  (1986); 

Henry  v.  Wild  Pines  Apt..  183  Ga.App.  491,  359  S.E.2d  237  (1987); 

Matter  of  Hines  v.  New  York  Citv  Housing  Authority.  67  A.D.2d  1000,  413  N.Y.S.2d 
733  (N.Y.App.Div.  1979); 

Matter  of  Edwards  v.  Christian.  61  A.D.2d  1045,  403  N.Y.S.2d  119  (N.Y.App.Div. 
1978); 

Baldwin  v.  New  York  City  Housing  Authority.  65  A.D.2d  546,  408  N.Y.S.2d  948 
(N.Y.App.Div.  1978); 

Chicago  Housing  Authority  v.  Rose.  203  III.App.3d  208,  560N.E.2d  1131  (1st  Dist., 
1990); 

Mid-Northern  Management.  Inc.  v.  Heinzeroth.  234  III.App.3d  240,  599  N.E.2d  568 
(2nd  Dist.  1992); 

Housing  Authority  of  Decatur  v.  Brown.  180  Ga.App.  483.  349  S.E.2d  501  (1986); 

Moundsville  Housing  Authority  v.  Porter.  370  S.E.2d  341  (W.Va.  1988); 

Hodess  V.  Bonefont.  401  Mass.  693,  519  N.E.2d  258  (1988); 

Matter  of  Edwards  v.  Christian.  61  A.D.2d  1045.  403  N.Y.S.2d  119  (N.Y.App.Div. 
1978). 
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Charleston  Dally  Mall,  Monday,  June  26,  1995   Page  1 


Mayor  won't 
sign  grant^ .  ^. 
applica-tions 

■  Melton  says  I'Si  "?:- 
housing  agency  must 
fix  communications 

By  SARAH  WEBSTER      .  I  :V 

DAILY  MAIL  STAFF  .  :  .  :  .v   '  •  * 


^^  MELTON>rif$^  BOCGESSi:^';< 
hurst  Village  and  South  Park 


Charleston  Mayor  Kemp 
Melton  will  not  give  the  Char- 
leston Housing  Authority  re- 
commendations for  grants  until 
the  agency  works  out  alleged 
communication  problems  with 
its  residents  and  the  city. 

Melton's  decision  was 
prompted  after  receiving  com 


Village.. 


4:«^iE2iim: 


.cuy  residents  and  tne^may- 
or's  office  allegedly  have. had •^ 
difficulties  getting  public  Inf or-' 
matlon'  from  .^the  agency;  and  ft 
setting  up  meetings , with "  Its '' 


:officlals.H<hj__jLMii4-:f* 
,!eel,  as  though  they  get ' 


'  mey 

no  response!  or  that  they  can ^ 

never  talk  to  them,"!  Gregory^ 

said:  v <;."}, «n   '  •;:  -iiV./:. 

•  Mellon  had  decided  to  take  a  . 
plaints  from  more  than  250  re-  'v^^^**  ^"®  ^'^  **^«  agency's  ex-  ' 
sidents  who  live  In. the| city's -^ecutive,;director,  Zelma.  Bog- 
housing  projects,  said  Ron  Gre-  gess.  ,  v  y^,'  ^' '  '  -t'  '':->s 
gory,  assistant  to  the  mayot-/  '  "1' told  ner>^  this  adminlstra-r 
Charleston  Housing  Author!-.  Jlon's  poUcv/'. Melton  said.  "We'; 
ty  manages  Washington  Manor,  >    Intend  to  be  totally  open  and 

Orchard  Manor,  Llttlepage    -avail^ble.V-rjr—  -' 'V^r-.-r- 

Terrace.  Hillcr«t.Vlllage.  Oak-  ^f  |{i,  jurSlo.ftoUSIN 
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AttachmenC  A 


.900  GRIFFIN  DMVE.  CHARLESTON.  WEST  VIRGINIA  253 12    TELEPHONE  (304)  345-8768     . 

May   12i    1995 

Mr.  Tonr  sadoiAbkot-n«y 
Lagal  Aid  Society  Charleston 
1033  Quarrior  St.  Suite  600 
Charleston  HV.  25301 

To  Whom  it  Hay  Concetnl 

My  name,  is  Patricia  Torwlllnger  1  am  the  Pteeident  of  Orchard 
Manor  Rasldent  Hanagemtont  Corporation.   Several  times  we  have 
asked  Tony  Sade  from  the  Legal  Aid  Society  of  Charleston  to 
come  toi  ansvsr  questions  the  tenants  have  about  their  rights. 
Mr.  Sada  always  agrees  to  come  and  he  has  been  very  helpful 
to  the  tenants  in  ahsvering  these  queetlons. 

While  we  know  drugs  is  a  serious  problen  here  in  Public  Mous- 
ing In  Charleston  we  donot  beiiOve  Cot  a  minute  that  Mr.  Sade 
has  made  the  problen  any  Votset  Urn   do. think  that  the  local 
police  and  the  Charleston  Hobiing  Authority  have  not  taken  the 
problem  seriously  enoughi  ke  have  asked  the  Housing  Authority 
to  tighten  up  the  screening  of  new  tenants  and  to  all  the  tenants 
to  serve  on  the  screening  comnittee>  but'-they  are  not  listening 
to  us. 

He  think  that  if  the  tenants  help  serben  people  applying  to  get 
«n  apartment  in  Publla..Housing>  Ve  could  keep  out  a  lot  of 
Drug  Dealers. 

He  .Isnpw  that  .ipme  .tlB^ej.Mrj_Sadi|  hBlps  tenants  when  a  whole  family 
ie  getting  evicted  because  one  6{~tbe' children  has  gotten  Involed 
with  druge.  He  understand  why  he  does  this  and  ve  donot 
think  thai  this  kskes  the  drug  problem  any  worse* 


;rioia  >«'8rVilinger<^te*ident 
Orchar^^anor  Resident 
Management  Corporation 
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Mm.  Katie  Grtnt.  Prwident  Attachment  5 

Charleston  Housing  Authority  Resident  Council 
610  Meredith  Court  Apt.  251 
Charie$ton,WV  25301 


Re:  Legal  Aid  Society  Activities 
"To  Whom  it  may  concern:" 


Aa  President  of  the  Washington  Manor  Resident  Advisory  Council,  I  am  writing  to  clarify  the 
services  recaved  from  stiff  attorney  Tony  Sage  of  the  Charleston  Legal  Aid  Society.  In  1991  the 
Washington  Manor  Resident  Advisory  Council  of  the  Charieston  Housing  Authority  contncted 
Mr.  Sale  regarding  the  need  for  legal  services.  The  Housing  Authority  prq>ared  new  leuea  for  the 
residents  that  appeared  questionable.  Residenu  partlculariy  the  Senior  Citizens  were  being  evicted 
due  to  possible  drug  selling  by  younger  family  members  such  u  their  chfldrea  or  grandchildren. 
Mr.  Sage  was  aaked  to  seek  clarification  because  the  older  residents  were  not  involved  and  often 
was  not  aware  of  the  allegations.  He  met  with  the  residents  and  Informed  us  of  our  rights  and 
stated  he  would  make  further  Inquires.  He  later  Infbrmed  us  that  the  leases  was  enforceable 
because  the  lease  had  been  approved  by  the  Housing  Authority, 

We  appreciated  the  attention  he  gave  to  us  because  although  drugs  were  and  is  a  prDblem  to  the 
residents  of  Washington  Manor,  many  of  us  particularly  the  senior  citizens  are  not  apart  of  the 
problem  and  are  very  vuherable.  Mr.  Sage  acted  on  behalf  of  fhmilies  that  had  been  accuaed,  that 
had  not  been  invoh^  in  any  drug  sale.  The  management  of  the  Housing  Authority  appears  to  be 
helping  to  stop  drug  activities  in  the  project,  but  the  way  they  are  attempting  to  solve  the  problem 
haa  caused  unfklr  treaimem  of  senior  residents.  They  are  viewed  aa  part  of  the  problem  instead  of 
pan  of  the  solutioa  It  Is  h  this  capacity  that  Mr.  Sage  hu  played  an  active  role.  Hla  attention  wu 


Mrs.  Katie  Gnm,  Presklene 


[■><inirBni.niPi,',nM[ 


Attachment   6 
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Orchard^M2mi&iO|a  f(K^ 

■  Residents  want  to       •         B«*  U  lU  iUIb  li  •pn«n«.  Itt     comiUTillibU  10  U*  Orcfcirt     oot  dat  util  A«|.  IJ,  tad  the 

helplow-lncome      .    ':    ^JSi:::!^""^'^^'''^'''-' -^i^^ 

families  buy  homes.;.         -'^''-rSSJSiJillS  ^JS1SS:^■^^SZ:Lit  '::^1L^J^J^ 


'  nrporaUea."  Cray  uM.  "ney  HO                                      „  .      , 

■    '  imldbt  ItenntCHDO  roniwd  •pncnnu.Tw               ,... •;,"*.  ►^Ht  »o  op»linl»Oc  lu— u«  .».». 

OM.TMM.STAFF     ^            ,        I  ,«(  o(  «  rcUdcst  iiwo«|cmcal  -."In  ltli;tbtcttrmc«hr«d»boii»i    »o«ldb»»poroTrt. 

Some  Orrhirt  Muar  ftUfcaU  •^■•u'.ire.lmiiKip.Uaii"  '«"  I •bo«mlnllU«abtii»d. ..:";*.-      MUd  •  CHDO  thto  w««li.-  Cri, 


d]r-depnida(  iniip  IB  Ito  COTMI7     i»r  n»»»  bt  b«ld  br  Ikt  t«d  o<  Ibt     irww  b  jiUaj  lor  IISO.BOO  frwn         —  ^..^ 


^.i.  -i  «.^  vi.«i.i.  f.^  ri.ta.        '^•*  T«rwiun|er  ti  praMcM  ol 
tuu  of  wot  virfuuA  lor  luui     ||^  Orehuil  itZm^^  R^dHit  Ala* 

*^«r  to  pmO- 1  lb.  cr.,    S»LjLtllS:il^.'^-'' 


midcnu.  Tkt  caanlUati  *r« 
|«ld  Ibnui 
OfMttnUr 
Tbt  or(« 


tad  wmUd  u*  Indi  (ran  lb*  Ui     ;Z?^»iV~rvL 
Dep«tiD«ato(Hoali«udUrt>u     „  i* 'Lkto."2dri^  II^ 

IiBilllct  wllb  |«ed  credit  bor     ^i  bSl«  tt  wUliMilbnB  oa 

•TTSlSSnS.  hM.  u<>«d     ****  <^'V-  "**••'• "  «•« 

iUmpuuft  5  tIM  imNMtaia     '^"^ '"'  "  "«»  "^  ^'T  l»  fOt 

j^  issSS:^  ^ ' »-  2ri'r^;s;'^i^bi 

o(  boMtaf  kftoUlta  IB  ttt  iMt  ,  ^uiwUbuTliioa.  Hct  pnul 
I!rt3^^"!S  '^^^^  lor  a^  „  ,»,  o„,  cnn^  iBta^ 
Jah^mmM^JSSiorZZ  '  "^^  •««•<  •«  ■*•«•  b«10l»  b«r 
lOMnno  MTCHfotM  ..•(•am-     f^j^^j  ouaaitoital  nrport- 

tIt.  .,.  .b..i  1.00*  ..eb  I  sr,s?i"s.2L!ns:ii*^ 

pmf  IB  lb.  ctatiT  A«d  Cr.,  '  S?.S!I «I taTSwhTcS? 
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Response  of  Georgia  Legal  Services  Program 

to  Testimony  of 

John  Hiscox,  Executive  Director 

Macon  (Georgia)  Housing  Authority 

Offered  to  the  United  States  House  of  Representatives 

Committee  on  the  Judiciary 
Subcommittee  on  Commercial  and  Admmistrative  Law 

September  29,  1995 


The  testimony  of  John  Hiscox  would  lead  one  to  conclude  that  the  Macon  office  of 
Georgia  Legal  Services  Program  has  opposed  the  efforts  of  the  Macon  Housing  Authonty  to  rid 
the  public  housing  neighborhoods  of  drugs.  Nothing  could  be  further  from  the  truth.  Our  clients 
live  in  public  housing,  live  in  the  neighborhoods  around  public  housing,  and  are  probably  more 
affected  by  the  drug  situation  than  other  residents  of  Macon.   See  Attachment  A. 

Although  Mr.  Hiscox  makes  references  to  "dozens  of  families"  represented  by  GLSP 
attorneys,  he  presents  no  hard  data  to  back  that  up,  and  our  records  indicate  that  over  the  period 
of  years  in  question,  1989-1995.  there  were  no  more  than  ten.  Those  ten  includes  three  that  were 
voluntarily  dismissed  by  the  MHA  when  it  concluded  it  could  not  establish  legal  grounds  to 
pursue  the  eviction.   See  e.g..  Attachments  B  and  C. 

Over  those  years  we  handled  over  one  thousand  housing  cases:  therefore,  less  than  \% 
are  at  issue  here.  While  it  is  impossible  to  determine  how  many  public  housing  eviction  cases 
we  rejected  due  to  lack  of  merit,  our  Macon  staff  attorneys  repon  anecdotally  that  they  were 
extremely  careful  about  evaluating  cases  involving  drug  allegations  because  they  are  difficult  to 
handle  from  a  factual  and  legal  perspective.  Further,  from  a  professional  ethics  standpoint,  we 
are  bound  not  to  assen  claims  or  defenses  that  are  not  tenable.  Moreover,  because  they  are 
controversial,  we  wanted  to  be  certain  that  we  had  viable  grounds  to  assen  in  defense  of  the 
eviction.  Finally,  as  is  true  for  all  legal  services  programs,  we  have  very  limited  resources,  and 
none  to  "squander",  as  Mr.  Hiscox  charges,  on  long-shot  cases. 

We  have  attached  our  summanes  of  the  six  cases  that  Mr.  Hiscox 's  attorney  describes  in 
the  attachment  to  Mr.  Hiscox's  testimony.  Significantly,  not  one  of  these  individuals  was  even 
charged,  much  less  convicted  of  drug  dealing.  Only  one  was  even  charged  with  any  crime,  that 
being  possession.  In  that  case,  the  District  Attorney's  office  had  "dead  docketed"  her  case.  After 
our  appearance  in  the  eviction  case,  the  D.A.'s  office  changed  its  mind  and  decided  to  prosecute 
the  case.  The  client,  the  mother  of  three  children,  pled  guilty  to  the  chaige  in  exchange  for  a 
suspended  sentence  so  she  would  not  have  to  abandon  her  children,  and  then  chose  to  move 
rather  than  fight  the  eviction.  Most  of  the  cases  arose  from  tenancy  terminations  occurring 
months  after  the  alleged  drug  incident.  The  cases  involved  significant  and  credible  factual 
disputes. 
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Our  summaries  explain  our  positions  in  these  cases  and  are  responsive  to  Mr.  Hiscox's 
complaints  about  our  "defense  tactics".  For  instance,  although  Mr.  Hiscox  complains  about  our 
defense  based  on  the  tenant's  lack  of  control  or  knowledge,  this  was  the  very  standard  correctly 
articulated  by  the  MHA  attorney  in  evaluating  grounds  for  eviction,  because  it  is  a  well- 
established  defense  to  an  eviction  under  Georgia  law.  With  regard  to  his  complaint  about  our 
defense  that  the  accused  had  not  yet  been  convicted,  as  we  stated  earlier,  it  is  our  clients'  position 
that  possession  of  standard  housing  in  Macon  is  so  valuable  that  they  want  to  stay  in  it  if 
possible,  and  we  are  thus  ethically  obliged  to  raise  every  legally  tenable  defense.  Our  position 
on  off -site  criminal  activity  is  that  the  MHA  lease  only  governs  conduct  within  the  jurisdiction 
of  the  MHA.  We  did  not  take  the  position  that  the  NfllA  could  not  evict  individuals,  or  rejert 
applicants,  with  a  "recent  drug-related  criminal  record,"  but  rather  that  an  individual  charged  with 
criminal  activity  which  allegedly  supports  an  eviction  is  entitled  to  have  a  neutral  fact-fmder 
determine  whether  the  activity  as  alleged  had  in  fact  occurred. 

Our  representation  of  these  clients  did  not  violate  any  law,  regulation,  or  policy.  In  1990, 
the  Legal  Services  Corporation  board  did  adopt  a  resolution  urging  local  boards  to  adopt  policies 
concerning  acceptance  of  drug-related  evictions.  This  was  reported  by  the  GLSP  Executive 
Director  to  the  GLSP  Board  in  September  1990,  which  also  heard  a  report  at  that  meeting  from 
the  GLSP  Housing  Attorney.  The  GLSP  Board  was  satisfied  with  the  organization's  approach 
to  these  cases  and  declined  to  take  further  action.  Interestingly,  the  local  newspaper  in  Macon 
opined  that  the  then-Legal  Services  Corporation  board  went  too  far  in  establishing  that  policy. 
See  Attachment  D,  questioning  a  policy  of  guilt  by  association. 

GLSP  has  always  carefully  and  fully  complied  with  the  requirements  of  the  LSC  statute, 
regulations,  policies,  and  grant  conditions,  and  will  continue  to  do  so.  A  draft  regulation 
governing  drug-related  evictions  has  recently  been  proposed,  and  when  and  if  it  becomes  law,  we 
will  comply  fully  with  its  terms. 

GLSP  attorneys  take  seriously  their  professional  responsibility  to  represent  clients 
zealously  within  the  parameters  of  the  law,  and  conversely,  not  to  assert  frivolous  or  unfounded 
claims  or  defenses.  We  evaluate  every  case  we  accept  carefully  and  each  case  is  discussed  at  a 
fiill  staff  meeting,  attended  by  junior  and  senior  legal  staff,  before  it  is  accepted  Sometimes 
additional  information  is  sought  prior  to  acceptance. 

As  is  illustrated  by  the  views  of  our  former  client,  Annie  Causey,  in  the  Macon  Telegraph 
and  News  article  which  is  attached,  our  clients  are  supportive  of  the  efforts  of  the  MHA  to  rid 
the  housing  authority  neighborhoods  of  drug  activity.  Occasionally,  however,  like  all  government 
agencies,  the  MHA  makes  an  error  or  pursues  this  policy  with  a  zeal  that  scoops  up  innocent 
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bystanders.     Those  are  the  instances,  of  legitimate  disputes  of  fact  or  law,  where  we  have 
attempted  to  intervene. 

On  behalf  of  our  clients,  and  at  the  housing  authority's  request,  we  have  written  letters 
of  support  for  many  MHA  proposals.  We  have  agreed,  at  MHA's  request,  to  provide  legal 
services  as  part  of  a  comprehensive  social  services  delivery  system  which  would  have  provided 
necessary  services  as  a  part  of  a  proposal  for  additional  housmg  for  poor  people  We  serve  on 
a  task  force  working  to  improve  the  substandard  housing  problem  in  Macon,  along  with  staff 
from  the  MHA;  studies  in  our  community  have  shown  that  substandard  housing  is  a  substantial 
factor  in  the  prevalence  of  drug-related  activity,  and  there  is  much  substandard  housing  in  the 
vicinity  of  public  housing  neighborhoods  We  have  had,  for  the  most  part,  an  excellent  working 
relationship  with  the  MHA,  and  many  of  our  cases  involving  disputes  between  public  housing 
management  and  the  tenants  are  efficiently  and  effectively  resolved  with  a  phone  call 

As  Mr.  Hiscox  states,  prior  to  the  start  of  the  MHA  campaign  to  rid  the  public  housing 
neighborhoods  of  drug  activity,  we  did  meet  with  him.  He  told  our  staff,  "I  expect  you  to  hold 
our  feet  to  the  fire,"  meaning  that  when  we  differed  over  the  facts  of  a  case,  he  expected  us  to 
provide  aggressive  advocacy  on  behalf  of  the  family  We  are  very  surprised  to  see  that  he  has 
so  dramatically  changed  his  views 

We  would  like  to  respond  in  further  detail  to  several  specific  charges  by  Mr.  Hiscox. 

Mr.  Hiscox  assails  our  representation  of  these  tenants  as  based  on  "poor  judgment"  and 
"rooted  in  political  philosophy"  Our  judgment,  and  our  philosophy,  is  that  factual  questions  may 
not  be  unilaterally  decided  by  one  side  to  a  dispute,  but  that  under  our  system  of  justice, 
contested  factual  questions  are  for  either  a  judge  or  a  jury  to  decide  In  the  cases  we  accepted, 
our  clients  had  credible  factual  differences  and  tenable  legal  defenses,  based  on  established 
Georgia  law,  to  the  eviction  proceedings.  Our  philosophy,  our  statutory  charge,  and  our 
professional  responsibility  is  to  offer  high  quality  legal  services  to  low-income  persons  so  as  to 
"level  the  playing  field."  There  are  sanctions  available  to  Georgia  courts  to  discipline  lawyers 
or  their  clients  who  assert  frivolous  factual  or  legal  positions,  and  there  are  professional  sanctions 
for  lawyers  who  engage  in  such  tactics  Significantly,  attorneys  for  the  MHA  never  sought  any 
such  sanctions.  This  kind  of  individual,  case-specific  control  is  far  more  suited  to  restraining 
allegedly  improper  lawyer  conduct,  as  opposed  to  the  blunderbuss  approach  he  would  urge  the 
Congress  to  adopt. 

Mr.  Hiscox  describes  the  "exorbitant"  cost  of  these  cases  and  suggests  that  we  were/are 
the  biggest  cause  of  that  expense.   Of  the  150  lease  terminations  for  drug  activity  (out  of  2,175 
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apartments),  we  were  involved  in  ten.  The  MHA  retained  a  prestigious  local  law  firm  that 
declined  our  initial  informal  requests  for  information  supporting  the  eviction  effort,  requiring  us 
to  engage  in  formal,  and  expensive,  discovery  to  ascertain  the  facts  which  the  MHA  believed 
warranted  lease  termination.  We  are  certainly  not  in  a  position  to  challenge  the  cost  of  his 
attorneys,  but  we  believe  these  cases  might  have  been  handled  more  inexpensively  from  the  outset 
had  there  been  more  cooperation  either  by  Mr.  Hiscox  or  his  attorneys.  Fortunately,  they  now 
share  information  with  us  informally  which  saves  the  time  and  expense  of  all  concerned.  As  to 
their  expenditures  for  lease  revisions,  policy  overhaul,  staff  training,  consultation  with  law 
enforcement,  and  so  forth,  it  appears  to  us  that  that  would  be  the  normal  cost  of  doing  the 
business  they  are  in,  and  of  initiating  a  lawful  eviction  campaign  directed  at  drug  activity,  and 
not  anything  related  to  GLSP  staff  attorneys'  defense  of  tenants. 

Contrary  to  his  assertion  that  we  had  "teams  of  lawyers"  handling  these  cases,  initially  we 
assigned  an  inexperienced  lawyer  teamed  with  his  supervisor,  as  we  often  do  The  later  cases, 
handled  by  staff  then  more  experienced  with  these  cases,  had  only  one  GLSP  lawyer.  It  is  worth 
noting  that  MHA  used  more  than  one  lawyer  to  handle  these  cases.   See  Attachment  E. 

A  jury  in  the  Civil  Court  of  Bibb  County  is  composed  of  six  persons.  Our  view  was  that 
our  clients  are  entitled  to  a  jury  trial  if  they  want  one.  At  most,  this  adds  a  day  to  the  trial,  and 
that  did  not  happen  in  every  case.    In  fact,  not  all  the  cases  were  jury  trials. 

Mr  Hiscox  also  wonders  about  other  cases  we  might  have  handled  if  we  had  not  been 
asked  by  these  families  to  help  them.  His  implication  is  that  these  cases  were  not  worth  the 
effort.  In  our  priority-setting  surveys,  our  clients  in  Macon  have  consistently  ranked  housing  as 
their  top  priority  critical  legal  need.  In  Macon,  22%  of  the  housing  is  substandard.  The 
percentage  is  much  higher,  of  course,  in  poor  neighborhoods.  A  public  housing  unit  is  a 
tremendous  benefit  to  poor  families  trying  to  survive  on  a  $330  AFDC  check  per  month  for  a 
family  of  four.  We  believe  that  if  facts  are  in  dispute,  and  the  available  evidence  is  inconclusive 
at  best,  then  residents  of  public  housing  should  be  able  to  make  their  case  in  court  to  protect  their 
right  to  reside  in  affordable  housing  that  meets  code  standards. 


In  summary,  our  representation  of  the  ten  clients  we  accepted  over  a  six  year  period  was 
proper,  consistent  with  appropriate  professional  judgment,  and  in  line  with  the  priority  needs  of 
our  client  community.  Mr.  Hiscox  has  exaggerated  and  mischaracterized  what  happened  in  these 
instances.  By  contrast,  we  have  attached  a  letter  from  Mr.  David  Hudson,  an  attorney  who 
represents  the  Housing  Authority  of  the  City  of  Augusta,  Georgia,  who  is  very  supportive  of  legal 
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services  attorneys'  work.  He  states  that  the  difficulty  with  respect  to  drug-related  evictions  rests 
with  the  decisions  of  trial  and  appellate  courts,  and  not  the  lawyers  who  represent  the  tenants. 
See  Attachment  F. 


Respectftjlly  submitted, 


fj.  i^Mpt/^^ 


Phyllis  J.  Holmen,  Executive  Director 
Georgia  Legal  Services  Program 
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Macon  Housing  Authority  v  Tina  Burke 
Macon  Housing  Authority  v.  Annie  Causey 


Ms.  Burke,  the  mother  of  four  children,  lived  in  Murphy  Homes  for  eight  years  On  July 
10,  1989,  two  men  were  arrested  in  the  common  area  between  apartment  #24368  Street  (Ms 
Burke's  apartment)  and  #2430  B  Street  (the  home  of  Ms.  Annie  Causey).  One  man  was  arrested 
for  possession  of  cocaine  and  the  other  arrested  for  loitering. 

The  Macon  Housing  Authority  waited  almost  four  months  after  this  incident,  until 
November  1,  1989,  to  give  Ms.  Burke  notice  that  they  were  gomg  to  terminate  her  tenancy  Ms 
Burke  was  never  charged  with  any  crime,  nor  was  anyone  on  her  lease  charged  with  any  crime 
Mr.  Hiscox  states  that  "officers  listened  to  and  observed  the  sale  of  cocaine  from  the  front  yard 
of  the  residence."  At  his  deposition,  however,  the  police  officer  testified  that  they  could  not  have 
observed  where  this  sale  took  place  because  they  were  parked  too  far  away 

The  same  incident  resulted  in  the  MHA  also  trying  to  evict  the  next  door  neighbor,  Ms 
Annie  Causey,  who  was  notified  on  December  8,  1989,  that  her  lease  was  being  terminated.  We 
filed  an  answer  for  Ms.  Causey  to  the  MHA  complaint  which  alleged  that  because  her  son, 
Frankie  Causey,  was  arrested  for  loitering  in  the  common  area,  she  was  a  threat  to  the  health  and 
safety  of  the  other  tenants  When  we  moved  for  summary  judgment,  the  MHA  voluntarily 
dismissed  the  eviction  proceedings,  conceding  that  it  was  uncertain  whether  it  could  establish  that 
Ms.  Causey  had  any  knowledge  or  conu-ol  over  Frankie  at  the  time  of  the  incident. 

These  were  two  of  the  first  cases  in  which  we  were  involved.  The  MHA's  lawyer 
articulated  a  standard  in  the  Causey  case  that  the  tenant  must  have  "knowledge  or  control",  which 
is  in  fact  consistent  with  Georgia  law 

Our  position  in  defending  Ms  Burke  was  in  accordance  with  that  standard  That  is,  did 
she  have  knowledge  of,  or  control  over,  the  person  who  was  arrested  for  the  criminal  activity? 
We  believe  that  Ms.  Burke  was  entitled  to  have  a  judge  or  a  jury  decide  those  issues. 

Contrary  to  Mr.  Hiscox's  assertion  in  the  Tina  Burke  case,  our  position  was  not  that  our 
client  had  not  violated  the  lease  because  she  was  not  in  possession  of  crack  or  cash  at  the  time 
of  the  incident. 


267 


GLSP  Response  to  Testimony  of  John  Hiscox 
Subcommittee  on  Commercial  and  Administrative  Law 
Committee  on  the  Judiciary 
September  29,  1995 


Macon  Housing  Authority  v.  Tabitha  Whitehead 


The  facts  of  this  case  were  not  as  clear  as  Mr.  Hiscox's  description  would  indicate. 

On  August  31,  1989,  Mr.  Tony  McGowan,  the  father  of  Ms.  Whitehead's  youngest  child, 
was  arrested  for  possession  of  cocaine.  The  drugs  were  found  outside  the  apartment  on  the  ledge 
of  a  window  that  was  near  the  backyard  and  a  comer  of  the  building.  According  to  the  reports, 
a  group  of  men  ran  around  the  back  of  the  apartment  (between  two  of  the  project  buildings)  when 
the  police  raced  up  to  make  the  bust. 

The  District  Attorney's  office  later  decided  to  nolle  prosequi  the  drug  possession  case 
against  Mr.  McGowan.  However,  on  that  same  day,  a  criminal  trespass  warrant  was  executed 
on  Mr.  McGowan  at  Ms.  Whitehead's  apartment.  Mr.  McGowan  had  in  fact  voluntarily  signed 
an  agreement  to  stay  off  MHA  property,  and  on  that  day  he  was  babysitting  for  his  child  while 
Ms.  Whitehead  was  at  work. 

On  November  10,  1989,  more  than  two  months  after  the  alleged  drug  deal,  the  MHA 
notified  Ms.  Whitehead  that  her  lease  would  be  terminated  on  December  10,  1989 
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Macon  Housing  Authority  v.  Grace  Daniels 


This  case  was  not  a  jury  trial. 

Ms.  Daniels  sought  our  assistance  in  January  1990  following  notice  that  her  lease  was 
being  terminated.  The  incident  which  caused  this  action  took  place  several  blocks  from  MHA 
property,  at  a  busy  comer  intersection  where  the  ground  is  littered  with  soda  cans,  food  wrappers, 
cigarette  butts,  packs,  etc.  The  deposition  testimony  of  one  of  the  police  officers  was  that  Ms. 
Daniels  was  ordered  to  exit  the  car  by  the  other  officer,  not  merely  "observed"  exiting  the  car  as 
Mr.  Hiscox  states.  Our  client  was  following  police  instructions,  and  not  exiting  the  car  to  dispose 
of  drugs,  as  one  might  surmise  from  Mr.  Hiscox's  description.  Ms.  Daniels  stepped  out  of  the 
car  onto  ground  littered  with  refuse. 

When  Ms.  Daniels  sought  our  assistance,  the  charge  of  possession  had  been  not  prossed 
by  the  District  Attorney.  As  we  were  conducting  discovery,  the  issue  of  whether  the  confidential 
informant  had  been  actually  able  to  see  Ms.  Daniels  purchase  cocaine  was  crucial  to  whether  her 
version  of  the  events  of  that  night  was  plausible.  We  argued  that  we  were  entitled  to  question 
the  informant  and,  in  fact,  had  case  law  to  support  our  position. 

After  two  hearings,  the  judge  ordered  the  MHA  to  instruct  the  informant  to  appear  at  his 
office  to  answer  questions.  This  is  contrary  to  Mr.  Hiscox's  assertion  that  we  "unsuccessfully 
attempted  tc  force"  the  MHA  to  disclose  the  informant's  identity.  He  states  that  our  actions 
"would  have  certainly  resulted  in  retaliation."  In  truth,  only  the  judge  would  have  known  the 
informant's  identity,  and  we  never  intended  to  endanger  that  individual. 

A  little  more  than  a  week  after  the  judge  issued  his  order,  the  District  Attorney's  office 
changed  its  mind  and  decided  to  prosecute  our  client.  As  part  of  a  plea  bargain,  Ms.  Daniels,  the 
mother  of  three  children,  pled  guilty  to  possession  in  exchange  for  not  going  to  jail.  She  then 
agreed  to  move  from  public  housing  and  we  withdrew  from  the  case. 
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Macon  Housing  Authority  v  Patricia  Osborne 


Ms.  Osborne,  the  mother  of  five  children,  lived  in  Anthony  Homes  for  2-1/2  years 

Her  18-year  old  nephew  would  come  to  her  apartment  in  the  afternoon  until  his  parents 
got  off  work.  According  to  policy,  he  sold  cocaine  to  an  undercover  officer  on  September  17, 
1990. 

More  than  60  days  later,  Ms.  Osborne  had  a  conference  with  the  MHA  staff  and  was  told 
that  her  tenancy  was  being  terminated  because  of  this  sale  Her  nephew  had  not  been  charged 
with  anything  and  nothing  illegal  was  found  during  a  raid  on  her  house.  She  received  a  notice 
of  termination  dated  November  27,  1990 

She  asked  her  nephew  to  stop  coming  to  her  apartment  and  he  complied. 

Our  client  was  not  charged  with  anything,  nor  was  there  any  evidence  that  she  knew  what 
her  nephew  was  doing.  Once  a  suspicion  was  raised,  she  took  action  to  keep  her  nephew  from 
coming  to  her  apartment.  We  again  were  applying  the  same  standard  articulated  by  the  MHA 
lawyer.  Our  belief  was  that  whether  she  had  knowledge  or  control  were  questions  for  the  jury 
to  decide. 
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Macon  Housing  Authority  v.  Annie  Brown 


Ms.  Brown  was  notified  that  her  lease  was  being  terminated  on  November  2,  1990. 

The  facts  of  the  Brown  case  are  as  outlined  by  Mr.  Hiscox,  but  during  the  first  trial  it  was 
not  made  clear  who  was  shot  at  or  why.  Evidence  linking  Ms.  Brown's  son  to  any  illegal  activity 
was  not  clear  and  did  not  convince  all  the  jury  members  in  the  first  trial. 

At  the  second  trial,  the  MHA  found  a  witness  at  the  last  moment  who  said  that  Ms. 
Brown's  son  had  been  involved  in  drug  related  activity.  The  jury  was  split  3-3  twice  on  the  first 
day.  The  judge  sent  the  jury  home  and  they  came  back  the  second  day  and  deliberated  1  hour 
and  40  minutes  more  before  deciding  in  favor  of  the  MHA. 


Macon  Housing  Authority  v  Enea  Scott 


Ms.  Scott's  case  was  accepted  in  September  1994. 

The  court  in  this  case  ruled  on  a  Motion  to  Dismiss  that  the  question  of  whether  the 
activities  of  Ms  Scon's  son  constituted  a  threat  to  the  health,  safety,  etc.,  of  other  MHA  residents 
or  employees  was  an  issue  that  the  jury  should  decide. 

The  court  also  found  that  whether  or  not  the  drug  activity  was  "near"  the  MHA  property 
was  a  matter  for  the  jury. 

The  issues  of  whether  Ms.  Scott  knew  or  should  have  known  about  her  son's  drug  activity 
were  also  to  be  decided  by  the  jury. 
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tte  Macon  Honsliii  IkufcSl^s^fK  fan  FnnLe 


torts  to  evict  drag  dealen  troin 
public  bouslog.  but  Bbe  wishes  the 
hadn't  been  included  on  tbe  Ust  of 


Causey  was  arrested 
during  tte  raid  and  charged  with 
loitering. 

-  Annie   Caosey   went   to   Georgia 
Legal  Services  for  help.  Her  case  Is 

.-Last  December,  tbe  housing  -att-  -stlU  peoding  In  Bibb  County  QvU 

thorlty    sent    Causey    an    evjctjon     Coua  .        •.-.--:-  : 

notice  that  said  she  had  to  leave 

because  Macon  police  rslded  her 

home  In  July  and  arrested  a  man 

for  possession  of  crack  cocaine  with 

Intent  to  distribute. 
Causey,   42,    has    lived    in    the 

fou^bed^x>m   apartment   for   over 

four  yean. 
A  few  days  after  the  first  letter 

arrived,   Causey   received   another 

acknowledging  that  the  drug  raid 


Aonie  Causey  said  she  didn't 
know  where  her  family  would  move 
If  they  were  evicted. 

In  court  papers,  Causey^  lawyers 
said  that  FranUe  Causey  wasnT 
listed  as  a  tenant  on  bis  mother's 
lease  when  tte  dnigiaid  happened 
Xhale  Causey  has  signed  an  affida- 
vit stating  that  Frvnkle  Causey  was 
If  there  were  dregs  In  It.  1  would -taken  off  the  lease  four  months 
be  more  than  happy  to  move  out  of     before  the  raid. .       ..  .^    ._. 


the  project."  Causey  said  Thonday. 
"But  I  don't  do  drugs,  and  nobody  In 
my  family  does  drugs." 

Causey  was  In  the  news  Ij/J  years 
ago  after  her  daughter.  17-yearold 
Teresa  Causey,  died  after  an  abo^  ■ 
don  performed  by  a  Macon  doctor.  • 
She  now  lives  with  a  21-year-6ld  son  ' 
and  two  graidchlldren,  ages  2  and 


Despite  ber  fight  to  keep  her 
home.  Causey  maintained  that  the 
housing  authority's  eviction  efforts 
are  working.  She  said  her  neighbor- 
hood has  been  a  lot  safer  since  a 
drng^eallng  neighbor  was  evicted  a 
few  months  ago. 

"When  they  moved  her.  they  got 
rid  of  Che  drugs,"  Causey  said. 


usiaT  C  Lov..«   J 
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/^  ATTACHMENT  B  ^ 

lAw  orricca 
JONES,    CORK    &    MILLER 

SOO  TRUST  COMRANT    BANK   ■Ull.OIMC 

HACON.    aeOROIA  3l2»a-630» 
TCLlcovica  ■••>i  7«9-*«o» 
TiicmoMC  ■•■«■  ;<s-<aii 


June  6,  1990  ww— &««..  •».« 


Honorable  Burl  Davis 
Judge,  Civil  Court  of  Bibb  County 
Bibb  County  Courthouse 
Macon,  GA    31298 

RE:     Macon  Housing  Authority  vs.  Annie  R.  Causey 
Civil  Court  of  Bibb  County  -  Case  No.  063652-D 

Dear  Judge  Davis: 

Enclosed  please  find  a  Motion  to  Dismiss  Without  Prejudice  and 
proposed  Order.    I  respectfully  request  by  this  letter  that  the  Court  execute  the  Order 
which  I  have  prepared  with  regard  to  the  above-referenced  case. 

The  Macon  Housing  Authority  was  prepared  to  move  forward  with  this 
dispossessory  action  on  the  ground  that  Frankie  Causey,  who  is  a  named  tenant  on 
Ms.  Causey's  lease,  had  violated  the  terms  of  the  lease  by  the  possession  and 
distribution  of  cocaine  on  Macon  Housing  Authority  property.   The  Macon  Housing 
Authority  was  prepared  to  produce  two  witnesses  at  the  trial  of  this  case,  who  could 
positively  testify  to  Mr.  Causey's  conduct  in  the  sale  of  cocaine.    However,  the  Macon 
Housing  Authority  has  concluded  that  Ms.  Causey  made  a  good  faith  effort  to  have 
Frankie  Causey  removed  as  a  named  tenant  from  the  lease  prior  to  the  time  of  this 
incident. 

The  Macon  Housing  Authority  is  uncertain  if  it  can  establish  that  Aimie 
Causey  had  any  knowledge  or  control  over  Frankie  Causey  at  the  time  of  this  incident. 
In  addition,  the  Macon  Housing  Authority  caimot  conclusively  establish  that  Frankie 
Causey  was  still  residing  at  2430  B  Street,  although  his  name  technically  remains  on  the 
lease  as  a  named  tenant.    The  Macon  Housing  Authority  has  no  intention  of  trying  to 
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[Honorable  Burl  Davis 
:junc  6,  1990 
Page  2 


evict  the  head  of  household,  Annie  Causey,  on  a  technicality  due  to  her  failure  to 
properly  follow  through  with  removing  Frankie  Causey  from  the  lease. 

I  am  notifying  opposing  counsel,  Gregory  Bushw^y,  by  copy  of  this  letter 
of  our  motion  to  dismiss  this  case  without  prejudice.    We  certainly  appreciate  the 
Court's  consideration  of  this  matter.    If  I  can  provide  you  with  any  additional 
information,  please  do  not  hesitate  to  contact  me. 

Sincerely  yours, 

JOHN  T.  MITCHELL,  JR. 
JTMjr/ssb 
ccr'Alr.  Gregory  L.  Bushway 
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GEORGIA  LEGAL  SERVICES  PROGRAM 

MACON  REGIONAL  OFHCE 

MACON,  CZORCIA  )  1201 -20*7 

ma  ;ji-«2«i 

aSTJ21-M*1 
FAX  (9121  7S1.«M1 


March  5.    1991 


nmus  I.  MOiMiN 


Brandon  oren 

Attorney  at  Law 

Jones,  corlt,  and  Miller 

500  Trust  Company  BanX  Building 

Macon,  Ga  31298-6399 

Re:  Macon  Housing  Authority  v  Mia  Phillips,  CA»73221D 
Dear  Brandon: 

This  letter  is  to  confirm  our  telephone  conversation  today,  in 
which  you  informed  me  that  your  client  the  Macon  Housing  Authority 
was  going  to  voluntarily  dismiss  the  above  dispossessory  action. 
Vou  informed  that  Ms.  CSlover,  the  Resident  Services  Coordinator  of 
Tlndall  Heights  would  be  meeting  with  Ms.  Phillips  to  re-establish 
the  lines  of  communication  between  the  Housing  Authority  and  Ms. 
Phillips. 

Thank  you  for  your  cooperation  in  this  matter. 

Sincerely, 


Howard  Solcol 
Attorney  at  Law 


cc:  Mia  Phillips 
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Thursday,  July  12,  1990  Page  10A 

iflHhcon  Srelcgrapl)  s^a^euis 

Mkm  Chatltrt4 1U3  Ttkgn^h  tsUbHtht^  1026,  Nrwt  bltkUtht^  fON 

EDMUND  t.  OLSON  ~^""~~ 


Ria  lAltD  O.  THOMAS  )0  ANN  CRCEN 

r.«mo>  A  Vtc«  PrcfWcnt  Orwsl  Mjnagrr  A  Vk«  Pr«<d«nt 

JIMCIIArMAN         RON  WOOOCEARD        BARDARA  STINSON 
AuUlnniiothcEJItgr     Managing  Witor/N«w»     Managing  Cdlitw/reaiu'ci 

ED  CORSON  RJ^OAT 

Mtertal  Page  Editor  Atiodat*  EdHnr 


Legal  Services  board 
off  base  on  evictions 

If  (he  board  of  Legal  Services  Inc.  has  Its  way,  an  Injustice 
could  be  done  to  nonparllclpadng  family  members  of  drwg 
dealers  in  public  housing. 

The  board  of  the  lax-supported  corporation  Is  less  than  thrilled 
about  the  Idea  of  having  its  lawyers  "Inlerfere"  with  gcvcmment 
efforts  (o  evict  suspected  drug  offenders  from  public  housing  units 
-  evictions  now  legal  under  the  1988  Anti-Drug  Abuse  ACL 

Recenily  the  board  voted  to  discourage  local  affiliates  from 
Intervening  In  local  eviction  cases.  It  did  so  after  hearing 
testimony  from  the  Macon  Housing  Autliorily,  which  said  that 
Georgia  Legal  Services  was  frustrating  the  new  dealer-eviction 
policy.  Could  tlial  be  extended  to  mean  that  tax-supported  public 
defenders  shouldn't  be  allowed  to  represent  Indigent  criminal 
defendants  because  it  mlgiit  frustrate  tax-supported  government 
effnrls  to  prosecute? 

Legol  Services  Inc.  was  created  to  give  the  poor  a  voice  In  civil 
mallets,  although  its  affiliates  have  limited  control  over  what 
types  of  cases  to  pursue.  Oearly,  the  corporation's  board  -  at  the 
behest  of  Housing  Secretary  Jack  Kemp  -  doesn't  went  its 
attorneys  rushing  to  the  aid  of  those  caught  up  In  the 
government's  drug  purges. 

We  acknowledge  the  need  for  extraordinary  means  In  some 
aspects  of  the  drug  war,  but  we're  also  for  maintaining  legal 
protection  for  the  poor.  And  when  the  law  says  that  families  of 
dnig-dealers  IMng  In  the  some  unit  can  be  evicted  right  along 
with  suspects,  even  il  they  had  no  involvement  with  the  Illegal 
enterprise,  liiat  need  becomes  more  evident 

We've  never  been  too  comfortable  \»ith  the  idee  of  public 
housing  canceling  leases  of  drvg  suspects,  which  appears  to  skirt 
the  legal  canon  of  presumption  of  Innocence.  The  1988  law,  zs  it  Is 
now  Interpreted,  does  exactly  that 

What  bothers  us  more,  however,  Is  the  guiU-by-assodation 
aspect  of  the  purges.  However  expedient  that  may  be  In  cleaning 
up  the  housing  projects,  we  share  critics'  concerns  that  (he 
govemmenl  Is  Ignoring  a  constitutionally  prvtecled  right  to 
conieni  the  eviction  beforehand. 

"Tlie  thing  you  need  to  be  careful  about  la  guilt  by  ossoclallon 
and  trial  by  family."  said  Heniy  McLaughlin,  head  of  the  legal 
services  program  in  Richmond,  Va.  He  also  noted  that  wetl-ofT 
families  with  drug-addlcied  teen-agers  get  sympathy;  in  the 
projects  they  get  evicted. 

Lows  and  legal  concepts  mean  lillle  without  access  to  a  court 
And  that's  exactly  where  Georgia  Legal  Services  "nd  lis  sister 
agencies  across  the  country  are  supposed  to  come  Into  the 
picture.  When  that  access  is  narrowed  by  the  parent  board  with 
Inhibiting  rxsolutions,  (he  framework  of  Justice  is  weakened. 


276 


APPEARANCES I 
FOR  PLAINTIFF I 


FOR  DEFBWDAWTt 


attachment  e 
:  ^  ••:•  y  -  -  •  - 


MR.  ZANE  DENNIS  AND 
MR.  WILLIAM  WALSH,  IV  of 
Georgia  Legal  Services 
791  Poplar  Street 
Macon,  Georgia  31201 

MR.  TOMMY  JAMES, 
MR.  JOHN  MITCHELL  AND 
MR.  BRANDON  ORBN  of 
Jones,  Cork  &  Miller  . 
500  Trust  Company  Bank 

Building 
Macon,  Georgia  31298 


STIPULATION; 

MR.  WALSHj       This  will  be  the  deposition  of 

Mark  S.  Cotton,  who  wants  to  be  called  Mark  S.  Cotton 

and  not  Officer  or  Detective,  because  this  is  his  day 

off.   We  are  here  today  to  take  your  deposition  in 

the  matter  of  the  MHA's  eviction  of  Tabitha 

Whitehead.   This  deposition  is  taken  for  purposes  of 

cross  examination  and  all  other  purposes  contemplated 

by  the  Georgia  Civil  Practices  Act. 

(OFF  THE  RECORD) 

(Whereupon  witness  was 
sworn  by  Court  Reporter). 


(♦•REPORTER'S  NOTE:   Signing  of  the  transcript  is  WAIVED 
by  agreement  of  witness  and  counsel.   Witness  would  like  a 
copy  of  transcript). 


277 

ATTACHMENT  F 

u»w  opricea 

HULL.  TOWILL,  NORMAN  &  BARRETT 

V&TMICH  J.  aiCC  KO.  BOB  «••  JOMH  SCLL  TOWH 


MAOK  s.  auH 
acooac  n.  MAt.L* 

■OaCRT  A.   MUkUMS*  

J.  KCOOM  III  


SeptesJasr  26,    1995 


Hon.  Paul  Covcrdale 
United  States  Senator 
Senate  Of rice  Bldg. 
Washington,  DC 

▼ZA  FAX:   202-228-3783 

SBs  senate  J^propriatioa  Bill 
Legal  Services  CorvorAtioa 

Dear  Senator  Coverdale: 

Ky  rina  and  Z  have  represented  the  Koiising  Authority  of  the 
City  of  Augusta  probably  since  its  establishment  in  the  late 
1930s.   It  is  froB  that  perspective  that  I  am  writing,  and  the 
views  herein  are  my  otm  and  not  necessarily  those  of  my  >rlient. 

In  the  course  of  representing  the  Housing  Authority,  we  most 
often  find  that  tenants  are  represented  by  Georgia  Legal 
Services.   I  want  you  to  )cnow  that  without  fail,  the  Legal 
Services  lawyers  have  represented  these  clients  within  the  bounds 
of  ethics,  propriety  and  professionalism. 

Of  course  it  would  always  be  easier  if  the  Housing  Authority 
could  «Bt  against  a  tenant  aSd  the  tenant  did  not  have  counsel  at 
all.   However,  I  do  not  believe  that  is  fair  or  in  )ceeping  with 
our  standards  of  justice  in  this  country. 

Let  me  also  say  that  we  have  litigated  cases  where  Legal 
Services  represented  tenants  whose  family  members  were  alleged  to 
have  dealt  in  drugs  on  Housing  Authority  premises.   There  are 
standard  lease  provisions  that  allow  termination  of  those 
tenants.   The  difficulty  we  liave  had  in  enforcing  those 
provisions  has  been  with  deczsxons  of  the  trial  and  appellate 
courts  in  Georgia  and  Z  do  not  attribute  that  problem  tr  legal 
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ATTACHMENT  F 


MULL.  TOWIU-  NOBMAN  & 


Hon.  Paul  Coverdale 
Saptaaber  26,  1995 
Page  2 


aid  attomays  who  are  siaply  represaAting  their  clients  as  would 
any  competent,  attorney. 

I  am  told  that  Sen.  Domenici  proposes  an  amendment:  ^hat: 
would  protect  the  ability  of  Legal  Services  to  adequately 
represent  the  in^erestis  of  its  clients.   I  \arge  yotir  positive 
consideration  of  that  or  other  amendments  vhich  would  not  impose 
further  restrictions  on  the  ability  of  iaprovished  citizens  to 
receive  the  meager  legal  representation  currently  available  to 
then. 


DEH/nhb 
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1424  CHESTNUT  STREET 
PHILADELPHIA.  PA  19102 
215-981-3700 
FAX215  9810434 


July  20,  1995 


U.S.  Representative  George  W.  Gekas,  Chair 
House  Judiciary  Subcommittee 

on  Commercial  Administrative  Law 
Congress  of  the  United  States 
House  of  Representatives 
Washington,  D.C.   20515 

Re:      Response  to  Testimony  to  the  Subcommittee 
on  Legal  Services 

Dear  Representative  Gekas: 

I  am  writing  to  respond  to  testimony  presented  to  the  House  Judiciary 
Subcommittee  on  Commercial  and  Administrative  Law  by  Michael  Pileggi,  an 
attorney  with  the  Philadelphia  Housing  Authority  (PHA).  I  would  appreciate  it  if  this 
response  would  be  included  in  the  Subcommittee's  hearing  record. 

I  am  the  Interim  Executive  Director  of  Community  Legal  Services,  the  legal 
services  program  in  Philadelphia  to  which  Mr.  Pileggi  apparently  referred  in  his 
testimony  before  the  Subcommittee.  Mr.  Pileggi's  testimony  misstates  Community 
Legal  Services'  poUcies  and  practices  in  handling  public  housing  cases,  and  fails  to 
illuminate  the  fact  that  the  need  for  the  litigation  he  discusses  results  simply  from 
the  repeated  failure  of  his  chent  to  comply  with  law,  administrative  awards,  and 
court  orders.  As  with  legal  services  work  in  general,  our  office  seeks  only  to  force  the 
Philadelphia  Housing  Authority  to  follow  the  law  in  its  dealings  with  our  cUents;  Mr. 
Pileggi's  complaints  are  the  result  not  of  inappropriate  action  by  opposing  legal 
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services  attorneys,  but  rather  of  the  enforcement  of  federal  law  by  our  judicial 
system. 

Commxinity  Legal  Services  provides  the  only  source  of  legal  representation  for 
indigent  Philadelphia  public  and  subsidized  housing  tenants  experiencing  housing 
problems.  There  are  ctirrently  approximately  20,000  public  housing  xmits  in 
Philadelphia.  Approximately  80,000  people  live  in  those  units.  There  are  many 
thousands  of  additional  Section  8  subsidized  units  in  the  city. 

CLS  is  contacted  daily  by  tenants  facing  serious  housing  problems  including 
inadequate  and  often  dangerous  living  conditions  resulting  from  the  landlord's  failure 
to  make  repairs,  rental  overcharges  which  place  tremendous  pressure  on  already 
impoverished  families,  and  illegsil  lockouts  and  evictions  which  raise  the  specter  of 
homelessness.  CLS  provides  direct  legal  representation  to  approximately  400  to  500 
tenants  each  year,  and  advice  and  referrals  to  literally  thousands  more. 

As  a  result  of  the  enormous  demand  for  our  services,  we  must  screen  our  cases 
closely  for  merit.  The  need  for  this  screening  is  twofold.  EthicaUy  we  cannot  bring 
frivolous  cases.  Practically,  time  spent  on  imsuccessful  cases  is  time  that  cannot  be 
spent  achieving  results  for  other  tenants. 

It  is  also  CLS'  policy  not  to  represent  public  housing  tenants  who  are  being 
accused  of  drug  activity.  Our  client  community  has  requested  that  we  do  this.  As 
a  result,  CLS  will  not  take  a  case  where  the  housing  authority  is  seeking  to  evict  a 
tenant  because  of  alleged  drug  activity. 
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On  occasion,  we  have  become  aware  of  drug  activity  allegations  after  we  have 
become  involved  in  a  case.  Once  we  have  undertaken  representation,  we  have  an 
ethical  obligation  to  continue.  As  a  result  there  have  been  several  instances  where 
CLS  has  continued  to  represent  a  tenant  after  learning  that  he  or  she  was  charged 
with  drug  activity.  However,  these  cases  are  extremely  rare.  I  would  estimate  that 
there  have  been  no  more  than  four  of  them  in  the  past  ten  years.  CLS  will  not  file 
a  bankruptcy  in  order  to  keep  someone  charged  with  drug  activity  in  a  public  housing 
unit. 

In  his  testimony  presented  before  this  Committee,  Mr.  Pileggi  claimed  that 
CLS  has  filed  a  large  number  of  spurious  suits  in  federal  court.  He  implies  that 
these  cases  are  brought  simply  to  generate  attorneys  fees.  The  reality  is  quite 
different. 

Less  than  7%  of  CLS  housing  cases  end  up  in  federal  court.  As  a  rule,  those 
cases  are  only  filed  after  PHA  has  affirmatively  failed  to  correct  egregious  and  proven 
illegal  conduct  after  months,  if  not  years,  of  being  informed  of  the  problem.  Most  of 
the  federal  court  cases  arise  from  the  failure  of  the  administrative  agency  to  comply 
with  its  own  PHA  administrative  grievance  awards  after  that  grievance  process  has 
been  completed.  That  process  takes  months  to  complete.  Before  a  tenant  may  file 
a  grievance,  the  tenant  must  first  complain  to  PHA  about  the  problem.  If  PHA  fails 
to  respond  within  a  reasonable  time,  the  tenant  may  then  file  an  administrative 
grievance.  Typically  it  takes  four  to  six  months  before  a  grievance  hearing  is  even 
scheduled.  Once  a  grievance  award  is  obtained,  it  often  provides  time  periods  of  up 
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to  sue  months  for  PHA  to  make  the  repairs.  If  PHA  fails  to  abide  by  the  award,  our 
office  provides  PHA  an  additional  30  days  written  notice  before  suit  is  conmienced. 
Unfortunately,  in  many  cases  PHA  simply  does  not  respond  to  these  repeated 
notifications  of  the  need  for  it  to  comply  with  the  law,  and  litigation  becomes  the  only 
way  to  force  the  agency  to  perform  its  obligations. 

Contrary  to  the  PHA  attorney's  assertions,  the  lawsuits  do  not  involve 
innocuous  landlord  tenant  problems  such  as  leaky  faucets.  Rather,  they  are  the  last 
resort  legal  remedy  for  famiUes,  usually  women  and  children,  who  are  living  in 
imsanitary  and  sometimes  djmgerous  conditions.  It  is  not  uncommon  to  have  tenants 
suffer  from  serious  and/or  multiple  repair  problems  for  two  years  before  a  federal 
lawsuit  is  filed.  Often  that  is  a  two  year  period  where  the  tenant  watches  a  roof  leak 
turn  the  unit  into  a  nightmare  of  collapsed  ceilings,  water  dcunaged  walls,  warped 
floors,  damaged  personal  property  and  resulting  devastatingly  high  utility  bills.  Other 
examples  include  tenants  living  in  units  that  are  without  heat  or  that  have  been 
declared  imminently  dangerous  by  the  Philadelphia  Department  of  Licenses  and 
Inspections  because  the  \init  is  on  the  verge  of  physically  collapsing. 

The  lawsuits  are  filed  in  federal  court  for  sound  reasons.  The  tenants  are 
seeking  to  enforce  federal  rights.  The  federal  court  calendar  moves  along  far  more 
quickly  than  the  state  court  calendar.  Additionally,  the  landlord  tenant  court  in 
Philadelphia  does  not  have  jurisdiction  to  order  injunctive  relief  in  affirmative  actions 
by  tenants  against  landlords. 


Contrary  to  the  PHA  attorney's  assertions,  the  federal  lawsuits  are  not  filed 
to  generate  attorneys  fees.  Nor  are  the  lawsuits  either  spurious  or  frivolous.  They 
are  filed  to  ensure  that  PHA  compUes  with  the  law  and  that  the  tenants'  most  basic 
housing  needs  are  met.  They  are  filed  to  obtain  vital  repairs  or  to  have  illegal  rental 
overcharges  removed  or  to  prevent  improper  evictions.  Neither  CLS  nor  our  cHents 
desire  litigation.  We  are  merely  looking  for  PHA  to  follow  the  law  and  to  perform  its 
duties  as  a  landlord.  Because  it  has  failed  repeatedly  to  do  so,  our  clients  have  been 
forced  to  sue. 

Our  oiBce  receives  attorneys  fees  in  accordance  with  federal  law  because  the 
courts  rule  in  favor  of  the  tenants  and  determine  that  the  lawsuits  were  meritorioxis. 
These  awards  have  resulted  from  PHA's  failure  to  comply  with  court  orders,  or  to 
settle  lawsuits  it  clearly  cannot  win,  thus  forcing  protracted  and  unnecessary 
litigation.  In  each  case  the  court  has  reviewed  the  requested  fee  awards  and  has 
determined  that  the  fees  are  proper  and  required  to  be  paid  under  the  law.  The  fees 
are  small  in  comparison  to  the  reUef  that  is  granted  to  the  tenants. 

In  passing  the  attorneys  fees  statute.  Congress  recognized  that  the  threat  of 
attorneys  fees  can  provide  incentive  for  an  agency  to  take  the  necessary  actions  to 
avoid  future  lawsuits  altogether.  PHA  need  only  comply  with  its  legal  obUgations  to 
its  tenants  and  it  will  no  longer  face  the  assessment  of  attorneys  fees  resulting  from 
lawsuits  that  it  loses.  As  mentioned  above,  PHA  typically  has  one  to  two  years  to 
make  repairs  before  the  lawsuit  is  even  filed.  Moreover,  it  is  in  the  tenant's  best 
interest  to  avoid  the  lawsuit  altogether,  as  the  tenant  would  be  delighted  to  have  the 
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repair  made  in  a  timely  fashion  and  to  avoid  the  need  to  spend  time  in  court.  CLS 
has  a  similar  interest  as  we  have  a  limited  staff  and  a  great  demand  for  services.  If 
a  problem  is  resolved  short  of  a  lawsuit,  that  frees  up  time  and  resources  that  we  can 
devote  to  the  problems  of  other  clients. 

Mr.  Pileggi  claims  that  PHA  faces  "an  average  of  thirty  to  thirty-five 
bankruptcy  filings  a  month  by  PHA  tenants"  but  fails  to  mention  that  the  huge 
majority  of  those  bankruptcies  are  not  filed  by  CLS.  Our  office  has  filed 
approximately  2  bankruptcies  per  month  against  PHA  over  the  past  year--a  very 
small  portion  of  our  caseload  and  apparently  only  a  small  percentage  of  the 
bankruptcies  PHA  faces. 

The  PHA  attorney's  argument  that  the  lawsuits  filed  against  it  to  enforce 
public  housing  rights  should  be  handled  through  the  grievance  process  or  the  state 
court  system  makes  little  sense.  In  fact,  those  cases  are  almost  always  handled 
through  PHA's  own  grievance  process  before  suit  is  filed.  It  is  because  of  PHA's 
failure  to  abide  by  grievance  awards  that  a  lawsuit  becomes  necessary.  While  PHA 
implies  that  the  only  reason  that  cases  are  filed  in  federal  court  is  that  attorneys  fees 
would  not  be  available  in  state  court,  in  fact,  attorneys  fees  would  be  equally 
available  in  state  court.  Moreover,  CLS  utilizes  federal  court  because  federal  judges 
are  much  more  comfortable  with  enforcing  federal  law  and,  as  discussed  above,  the 
landlord  tenant  court  in  Pennsylvania  does  not  have  jurisdiction  to  enter  affirmative 
injimctive  relief  on  behalf  of  tenants.  It  only  has  jurisdiction  to  grant  possession  and 
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determine  the  amount  of  funds  that  might  be  due.  Contrary  to  PHA's  statements, 
these  cases  could  not  be  brought  in  that  court. 

The  PHA  attorney  also  states  that  many  people  file  multiple  federal  lawsuits. 
The  figures  prove  otherwise.  Although  a  few  tenants  have  filed  multiple  suits,  this 
is  the  exception  rather  than  the  nile.  Less  than  10%  of  the  people  CLS  has 
represented  in  federal  court  have  filed  multiple  lawsuits  against  PHA.  Among  those 
that  have  done  so,  the  need  for  both  lawsuits  was  clear  and  they  were  completely 
successful  in  obtaining  the  rehef  sought. 

The  PHA  attorney  also  states  that  federal  lawsuits  are  filed  in  order  to 
forestall  eviction  action.  This  is  simply  not  true.  As  PHA  well  knows,  a  pending 
federal  court  action  does  not  prevent  or  forestall  an  eviction  action.  Quite  the 
opposite,  PHA  has  recently  entered  into  a  pattern  of  retaliation  by  attempting  to  evict 
tenants  who  have  filed  lawsuits  against  PHA.  In  a  nimaber  of  cases  PHA  has  started 
the  eviction  process  after  the  tenant  has  received  a  successftil  court  result  in  federal 
court. 

Finally,  as  an  example  of  an  egregious  result  from  a  "leaky  faucet  case",  the 
PHA  attorneys  claims  that  it  had  to  pay  a  100%  rent  abatement  plus  $15.00  per  day 
in  a  case  that,  PHA  implies,  involved  only  minor  repairs.  PHA's  remarks  could  not 
be  further  removed  from  the  truth.  The  tenjuit  involved  spent  almost  three  years 
trying  to  force  PHA  to  make  a  host  of  serious  and  desperately  needed  repairs  to  her 
unit.  Among  other  things,  the  tenant,  her  disabled  adult  son  and  her  three 
grandchildren  spent  an  entire  winter  without  heat.  The  $15.00  per  day  reqiiirement 


was  added  after  PHA  repeatedly  failed  to  comply  with  grievance  awards  and  court 
orders.  The  case  was  notable  because  of  PHA's  egregioxis  misconduct.  The  fact  that 
the  tenant  received  a  large  sum  of  money  reflects,  both  the  hardships  that  the  tenant 
suffered  amd  PHA's  intransigence  at  obeying  the  law. 

PHA's  anecdotal  comments  are  also  seriously  misleading: 

Mildred  T.  This  tenant's  imit  caught  fire  and  became  xininhabi table.  PHA  had 
a  clear  duty  to  transfer  the  tenant  and  her  five  minor  children  to  a  habitable  unit, 
but  it  refused  to  do  so  despite  repeated  requests  from  counsel,  leaving  the  tenant  no 
choice  but  to  initiate  litigation.  Approximately  four  months  after  the  fire  and  after 
PHA  insisted  upon  a  full  hearing  Ow  the  plaintiffs  motion  for  preliminary  injimction, 
a  court  order  was  entered  directing  PHA  to  rehouse  the  plaintiff.  PHA  did  not  raise 
utility  allowance  issues  until  many  months  after  the  preliminary  injunction  order. 

Theresa  R.  The  tenant's  unit  caught  fire  and  was  rendered  uninhabitable. 
Approximately  7  months  after  the  fire,  the  tenant  obtained  a  preliminary  injvmction 
order  directing  PHA  to  rehouse  the  plaintiff  and  her  seven  minor  children.  During 
that  time  the  plaintiff  and  her  family  lived  in  the  first  floor  of  the  burned  out  unit, 
without  heat  or  hot  water.  The  upper  two  floors  were-dangerous  and  totally 
uninhabitable.  Once  ag£iin  PHA  did  not  raise  the  utility  allowance  issues  imtil  many 
months  later. 

Gwendolyn  W.  This  tenant  and  seven  minor  children  were  the  victims  of  arson 
and  not  the  perpetrators.  PHA  attempted  to  evict  the  tenant  on  arson  charges  and 
lost  in  a  trial  before  a  judge  in  November  of  1993.  In  1994  PHA  attempted  to  reraise 
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the  same  cause  of  action  by  calling  it  destruction  of  PHA  property.  At  PHA's  request, 
that  matter  was  tried  before  a  jury  and  PHA  lost  that  case  on  June  7,  1995--eight 
days  before  PHA's  testimony  to  this  Committee.  In  the  meantime,  PHA  has  refused 
to  schedule  hearings  on  the  tenant's  administrative  grievances  for  repairs,  rent 
abatements,  payment  of  the  monthly  utility  allowance  and  request  for  a  transfer  to 
a  lead-free  imit  in  violation  of  the  federal  grievance  regulations  and  the  federal  court 
consent  decree  that  governs  PHA's  grievance  process.  Some  of  these  grievances  are 
more  than  two  years  old.  It  was  PHA's  failure  to  act  upon  those  grievances  that 
necessitated  the  currently  pending  federal  coiut  action. 

Vera  I.  PHA's  paint  practice  works  an  enormous  hardship  on  tenants.  In  this 
lawsuit  PHA  has  inconsistently  claimed  it  has  no  paint  policy  and  then  that  it  does 
have  a  poUcy.  In  any  event,  PHA  rarely  has  paint  in  stock.  It  never  repaints  a  unit 
as  long  as  a  tenant  resides  in  it.  PHA  does  not  repaint  or  provide  paint  after  major 
repairs.  PHA  never  provides  paint  or  repaints  the  exterior  of  units,  despite  the  fact 
that  PHA  admits  that  this  failure  leads  to  the  rapid  deterioration  of  the  exterior 
wood.  PHA  does  not  paint  xmits  of  tenants  who  are  disabled  and  cannot  do  the 
painting  themselves.  On  the  limited  occasions  and  under  the  limited  circumstances 
that  PHA  does  provide  paint,  tenants  may  only  get  two  gallons  at  a  time,  requiring 
multiple  cross  city  trips  and  multiple  payment  of  transportation  charges  in  order  for 
a  tenant  to  repaint  a  unit.  PHA  makes  no  provision  for  the  removal  of  flaking  and 
peeling  lead  paint  in  units  and  merely  asks  tenants  to  handle  the  process  on  their 


own.  Even  where  there  is  a  legitimate  dispute  about  rental  charges,  PHA  will  refuse 
to  give  paint  to  tenants  that  PHA  believes  have  not  paiid  all  charges. 

Christine  L.  This  tenant,  her  four  children  and  one  grandchild  Uved  in  a  three 
bedroom  unit  (not  five  as  claimed  by  PHA)  and  requested  a  transfer  to  a  five  bedroom 
unit  in  1991  because  the  family  was  very  overcrowded.  The  tenant  also  requested 
serious  plumbing  repairs.  When  no  transfer  was  forthcoming  and  when  the  repairs 
were  not  made,  the  tenant  filed  a  grievance  in  February  of  1993  auid  obtained  a 
grievance  award  for  a  transfer  in  June  of  1993.  When  PHA  still  failed  to  follow 
through  on  the  transfer  or  the  repairs,  the  tenant  filed  a  lawsuit  in  the  fall  of  1993. 
PHA  filed  a  frivolous  motion  for  sxmunary  judgment  which  was  denied.  PHA  insisted 
upon  taking  the  case  to  trial  and  was  berated  by  the  trial  court  for  wasting  everyone's 
time  because  it  was  clear  that  PHA  had  not  complied  with  the  grievance  award.  The 
judge  admonished  PHA  that  insisting  upon  a  full  trial  was  only  likely  to  increase  the 
attorneys  fees.  After  a  trial  of  one  full  day,  judgment  was  entered  in  favor  of  the 
tenant.  The  tenant  received  daunages  in  excess  of  $3,000.00  and  was  finally 
transferred  to  a  six  bedroom  in  April  of  1994.  No  testimony  was  elicited  about  PHA's 
difficulty  in  obtaining  a  five  or  a  six  bedroom  unit.  On  the  contrary,  the  testimony 
revealed  that  there  were  many  five  bedroom  umts  which  could  have  been  made  ready 
for  a  transfer. 

Rita  L.  This  tenant  had  to  file  lawsuits  against  PHA  to  obtain  needed  repairs 
in  her  unit.  The  first  lawsuit  restilted  in  most  of  the  attorneys  fees  that  were 
awarded  because  PHA  refused  to  settle,  but  instead  chose  to  Utigate  the  action  up 
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until  the  trial  date,  despite  the  fact  that  PHA  did  not  possess  a  meritorious  defense. 
The  tenant  and  her  four  minor  children  were  living  in  a  unit  that  had  no  plumbing 
pipes.  As  a  result,  there  was  no  water  service  to  the  unit.  There  was  no  operating 
tub,  sink  or  toilet.  The  subsequent  actions  were  filed  when  PHA  failed  to  make 
repairs  after  the  tenant  had  exhausted  the  administrative  process.  Motions  to 
enforce  settlement  agreements  have  been  necessary  because  PHA  has  not  complied 
with  the  court  approved  settlement  repair  schedules.  PHA  has  never  claimed  that 
the  tenant  caused  damage  to  the  unit.  The  tenant  has  always  received  the  relief 
sought  in  her  lawsuits  and  was  certainly  entitled  to  such  relief. 

Gwendolyn  S.  This  tenant  lived  in  a  PHA  unit  that  was  in  deplorable 
condition.  For  three  years  the  tenant  has  patiently  worked  through  the 
administrative  and  legal  process  to  force  PHA  to  make  repairs.  The  repairs  in 
question  clearly  did  not  arise  from  tenant  damage.  The  major  repairs  included 
replacement  of  the  roof  and  repair  of  the  resultant  water  damage  in  two  rooms  due 
to  the  roof  leak.  It  was  also  necessary  to  replace  all  of  the  windows  in  the  imit 
because  the  window  frames  were  rotted  out.  All  of  the  plumbing  in  the  unit  also 
leaked  and  worked  poorly  at  best.  PHA  never  proved  that  any  of  these  repairs  were 
tenant  damage.  To  this  date,  PHA  has  not  completed  all  of  the  repairs. 

Lupina  R.  This  tenant  filed  an  action  against  PHA  when  PHA  evicted  her  for 
nonpayment  of  rent  despite  her  satisfaction  of  a  rent  arrearage.  In  response  to  her 
lawsuit,  PHA  for  the  first  time  raised  allegations  that  the  tenant  had  engaged  in  a 
variety  of  illegal  activities.  These  allegations  had  never  been  raised  in  PHA's  lease 
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cancellation  notice  or  eviction  complaint,  which  were  based  solely  on  nonpayment  of 
rent.  (It  should  also  be  noted  that  the  tenant  was  iiltimately  acquitted  of  the  only 
one  of  these  allegations  of  which  she  was  ever  criminally  charged.)  The  court  found 
that  the  tenant  had  been  wrongfully  evicted  by  PHA  and  awarded  compensatory 
damages  of  $3,072.00  and  attorney's  fees  of  $5,372.76.  While  the  tenant's  wrongful 
eviction  action  was  pending,  PHA  brought  an  adversary  complaint  against  her  in 
another  tenant's  bankruptcy  case,  complaining  of  the  same  alleged  illegal  activities. 
All  of  PHA's  claims  were  dismissed,  with  the  exception  of  its  allegation  that  the 
tenant  had  improperly  assisted  other  tenants  in  filing  bankruptcy  petitions.  PHA 
prevailed  on  that  one  claim  and  was  aweu-ded  $3,370.00. 

Bonnett  D.  This  tenant  requested  several  grievances  because  PHA  was 
overcharging  her  on  rent  in  clear  violation  of  the  U.S.  Housing  Act.  The  tenant  was 
successful  in  those  grievances.  PHA  then  determined  that  the  tenant  should  be 
transferred  to  a  smaller  unit  when  several  of  her  adult  children  moved  out.  The 
tenant  believed  that  she  was  in  a  correctly-sized  unit  and  disputed  PHA's  forced 
transfer  through  the  grievance  process  and  in  state  court.  The  final  state  court 
resolution  provided  that  the  tenant  would  have  to  accept  a-transfer  or  be  evicted. 
PHA  then  attempted  to  transfer  the  tenant  to  a  unit  that  was  too  small  and  that  did 
not  meet  the  tenant's  medical  needs.  The  tenant  suffered  from  a  medical  condition 
that  made  it  diifioilt  for  her  to  climb  stairs.  An  adult  child  lived  with  the  tenant  in 
order  to  assist  the  tenant  with  daily  living  chores  such  as  cleaning,  shopping,  etc.  A 
small  child  also  Uved  with  the  tenant.  PHA  refused  to  recognize  that  the  adtilt  child 
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lived  with  the  tenant  and  proposed  to  transfer  the  tenant  to  a  one  bedroom  unit  that 
required  that  the  tenant  climb  seven  steps  before  entering  the  unit.  The  tenant 
brought  a  civil  rights  action  when  PHA  refused  to  offer  a  correctly-sized  transfer  unit 
without  steps,  as  necessitated  by  the  tenant's  medical  condition.  As  a  result  of  the 
lawsuit  the  tenant  was  transferred  to  a  two  bedroom  rental  imit  with  only  one  small 
step  at  the  entrance. 

Harriet  M.  This  tenant  lived  in  a  PHA  vmit  that  had  been  declared  imminently 
dangerous  by  the  City  of  Philadelphia  Department  of  Licenses  and  Inspections.  Due 
to  the  tenant's  clearly  docxmiented  medical  condition,  the  tenant  had  to  be  transferred 
to  a  imit  in  her  immediate  £u-ea  so  that  she  could  continue  treatment  with  a 
psychiatrist  at  the  local  health  center.  The  tenant  suffered  from  severe  agoraphobia. 
It  was  the  opinion  of  the  tenant's  doctors  that  the  tenant  would  likely  suffer  a  severe 
psychotic  episode  if  the  tenant  were  transferred  to  an  unfamiUar  area.  After  suit  was 
commenced,  PHA  offered  to  transfer  the  tenant  to  a  high  rise  building  far  away  from 
the  tenant's  treatment  center.  Pursuant  to  the  tenant's  crossmotion  for  summary 
judgment,  relief  was  entered  and  the  tenant  was  transferred  to  a  suitable  low  rise 
unit  in  the  appropriate  area  of  the  city. 

Krissv  J.  This  tenant  has  filed  several  civil  rights  actions  against  PHA.  The 
sviit  seeking  $50.00  occurred  only  after  the  tenant  had  exhausted  the  administrative 
process  and  PHA  failed  to  comply  with  the  grievance  award.  The  suit  was  not  filed 
until  after  PHA  had  received  three  letters  and  numerous  phone  calls  from  the 
tenant's  counsel  over  a  six  month  period,  threatening  the  suit  unless  the  funds  were 
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paid.  PHA  did  not  respond  to  the  letters  or  phone  calls,  leaving  the  tenant  with  no 
choice  but  to  file  suit  in  order  to  receive  the  awarded  funds.  PHA  made  no  effort  to 
pay  the  money  until  after  the  suit  was  filed. 

Sherry  J.  This  tenant  filed  suit  without  first  exhausting  the  administrative 
process  because  PHA  had  threatened  to  evict  her  without  affording  her  any 
administrative  or  judicial  due  process  rights.  After  suit  was  commenced,  PHA  agreed 
to  the  reUef  requested  by  the  tenant  and  then  failed  to  carry  out  that  court  approved 
agreement.  The  tenant  filed  a  motion  to  enforce  the  settlement  agreement  and, 
despite  the  fact  that  PHA  had  clearly  failed  to  comply,  PHA  insisted  upon  a  trial. 
Once  again,  complete  relief  was  ordered  for  the  tenant  and  the  attorneys  fees  award 
reflected  that  PHA  had  forced  the  case  through  trial. 

Rosemarie  M.  This  tenant  obtained  a  grievance  award  that  PHA  would  pay 
her  moving  expenses  when  she  was  transferred  to  another  PHA  unit  due  to  the 
iminhabitable  conditions  at  the  prior  unit.  PHA  failed  to  respond  to  a  number  of 
warning  letters  and  phone  calls  and,  after  a  lengthy  delay,  the  tenant  had  no 
recourse  but  to  commence  suit  to  collect  the  ftinds. 

Our  office  has  no  knowledge  of  the  case  of  In  re  Victoria  W.  We  beUeve  it  was 
not  a  case  handled  by  our  office.  We  are  simil£u-iy  imaware  of  any  action  where  a 
tenant  filed  a  bankruptcy  to  avoid  an  eviction  based  on  arson.  We  believe  that,  if 
that  case  occurred,  the  debtor  was  not  represented  by  CLS. 
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We  appreciate  the  opporttmity  to  present  these  responsive  comments  and 
thank  you  for  your  consideration. 

Respectfully  submitted, 


CCC/ 


CATHERINE  C.  CARR 
Interim  Executive  Director 
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Neighborhood  Legal  Services  Association 

928  PENN  AVENUE 

PITTSBURGH.  PENNSYLVANIA    15222-3799 

(412P  255-6700 

6U-7452 

October  6,  1995 


Brian  T.  Ellis,  Producer 
ABC  News  20/20 
147  Columbus  Avenue 
New  York,  NY   1002  3 

Dear  Mr.  Ellis: 

I  have  attached  a  copy  of  testimony  submitted  to  a 
Congressional  subcommittee  in  May,  prior  to  Ms.  Henson's  testimony, 
and  a  second  statement  recently  submitted  in  response  to  her 
testimony. 

As  I  stated  earlier  by  phone  to  Frank  Mastropolo,  the 
representations  Ms.  Henson  makes  regarding  two  specific  cases  are 
inaccurate  or  misleading.  Neither  of  these  two  cases  were  handled 
by  me  personally,  although  I  have  discussed  them  with  the  attorneys 
who  were  involved  and  otherwise  obtained  information  about  them. 

In  the  first,  involving  a  drug  transaction  in  the  tenant's 
unit  by  her  boyfriend,  there  was  no  reference  in  any  court  pleading 
that  such  a  transaction  had  occurred  or  that  the  tenant  was  being 
evicted  for  this  reason.  In  addition,  NLSA  did  not  take  any  appeal 
for  this  tenant.  The  tenant  herself  appealed  from  the  district 
justice  level  to  a  board  of  arbitration  and  then  to  a  trial  by  a 
judge.  NLSA  only  becaune  involved  after  this  second  appeal. 
Although  it  is  not  entirely  clear,  the  reason  for  the  lengthy  delay 
in  concluding  this  case  appears  to  be  a  matter  of  mishandling  by 
NTR  or  ownership  counsel.  There  were  two  district  justice 
proceedings.  It  appears  that  NTR  was  not  successful  at  the  first 
one  in  obtaining  a  judgment  for  possession.  NLSA  counsel  had  no 
indication  of  Ms.  Henson's  drug  activity  observance  and 
inexplicably  the  court  was  not  asked  to  evict  for  this  reason. 

Regarding  the  second  matter,  the  particular  tenant  referred  to 
by  Harriet  Henson  claimed  that  damage  in  her  unit  was  the  result  of 
naterials  and  construction  which  were  not  designed  to  withstand  the 
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normal  wear  and  tear  of  a  unit  in  which  a  niiinber  of  children 
resided. 

The  lease  which  NTR  assisted  in  drafting,  provided  tenants 
with  the  opportunity  to  pay  for  any  damages  that  they  were 
responsible  for  before  being  subject  to  eviction.  The  NLSA 
attorney  concluded  that  the  determination  of  who  was  fully  or 
partially  responsible  for  the  damage  had  to  be  determined  by  a 
judge.  When  there  is  a  disagreement,  this  is  a  judge's  decision  - 
not  an  attorney's  or  a  property  manager's.  NLSA  did  not  file  a 
lawsuit.  It  defended  this  family  from  eviction  while  a  court 
determined  responsibility.  But  for  this  representation,  low  income 
tenants  are  denied  access  to  procedures  designed  to  achieve  just 
results.  If  the  tenant  remained  in  the  unit,  it  was  only  because 
she  met  her  responsibility  under  the  lease  to  cure  that  damage  that 
the  judge  determined  her  family  was  responsible  for. 

Each  of  these  cases  occurred  over  seven  years  ago. 
Particularly  in  the  context  of  the  thousands  of  cases  that  legal 
services  organizations,  such  as  NLSA,  handle  each  year,  they  should 
not  be  used  to  convey  the  impression  that  legal  services 
organizations  disregard  the  low  income  community's  need  to  address 
serious  social  problems  that  they  face.  You  could  very  easily  do 
a  program  covering  the  very  important  work  legal  service  programs 
do  for  many  client  organizations  in  this  regard.  Unfortunately, 
and  despite  our  essential  early  representation,  NTR,  or  at  least 
its  current  leader,  has  stood  out  in  its  opposition  to  legal 
services  and  has  been  provided  a  forum  by  those  who  are  more 
interested  in  dismantling  legal  services  than  in  considering  its 
many  accomplishnents. 

By  the  way,  NTR  does  not  represent  public  housing  residents. 
The  units  it  is  involved  with  are  privately  owned  and  managed.  The 
umbrella  organization  of  public  housing  tenant  organizations  in 
this  area  has  been  very  supportive  of  the  work  we  have  done  for 
these  organizations. 

If  you'd  like  to  discuss  these  accomplishments  further,  give 
ne  a  call. 


Yours  truly, 
Donald  Driscoll 


DD:mbl 
attachment 
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Response  To  The  Testimony  Of  Harriet  Henson  Before  The  House 
Subcominittee  On  Commercial  And  Administrative  Law 

Neighborhood  Legal  Services  Association  has  provided  legal 
representation  to  low  income  families,  threatened  with  the  loss  of 
their  rental  homes,  when  it  has  concluded,  following  a  reasonable 
investigation,  that  there  is  substantial  merit  to  their  defense  to 
the  eviction  action.  Should  it  be  determined  following  this 
investigation,  that  a  meritorious  defense  is  lacking,  or  in  other 
words,  that  the  eviction  should  rightfully  proceed  because  of 
seriously  detrimental  tenant  conduct,  representation  is  not 
provided. 

Harriet  Henson  on  behalf  of  the  Northside  Tenants 
Reorganization,  a  resident  management  corporation,  has  concluded 
that  when  it  determines  that  such  seriously  detrimental  conduct 
has  occurred,  there  should  be  no  legal  proceeding,  no  fair 
appraisal  of  the  facts  by  an  objective  judge  and  no  delay  in 
putting  out  the  family  believed  to  be  responsible  for  this 
behavior.  Any  action  by  counsel  for  the  tenant  to  contest  its 
conclusion  or  protect  rights  made  available  by  law  is  itself 
harmful  to  the  community,  in  its  opinion.  She  states  in  her 
testimony  that  NTR  wins  all  or  95%  of  the  cases  it  brings,  yet 
during  protracted  legal  proceedings  the  resident  lives  for  free 
while  continuing  the  negative  behavior.^ 


'  In  Pennsylvania,  and  in  particular  Allegheny  County,  a 
tenant  who  has  appealed  an  unfavorable  summary  district  justice 
eviction  proceeding  can  only  remain  in  possession  by  paying  their 
rent  during  the  Common  Pleas  Court  proceeding.   An  injunction  is 
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Her  general  criticisms  are  unsupported  and  wrong.  Far  from 
winning  all  or  most  of  the  cases  it  brings,  NTR  and  the  ownership 
with  which  it  works  routinely  loses  these  cases.  The  report  of  the 
American  Alliance  for  Rights  and  Responsibilities,  that  she  cites 
in  her  testimony,  concluded  that  NTR  and  the  owner  had  lost  the 
last  ten  eviction  cases  it  brought  (11/94  Report  at  p.  10)  .  A 
review  of  NLSA  records  of  all  cases  accepted  involving  NTR  since 
1990  indicated  that  in  only  two  instances  were  tenants  evicted  due 
to  conduct  in  violation  of  their  lease  (bad  housekeeping) .  In  one 
other  case  a  back  rent  judgment  was  entered;  however,  the  amount 
was  less  than  that  sought  due  to  a  reduction  in  rent  for  failure  of 
ownership  to  carry  out  repairs  due  under  the  lease.  Other  cases 
were  settled  or  the  Court  adopted  the  tenants'  defense. 

In  only  one  case  was  the  issue  of  drugs  even  referred  to.  In 
this  case  the  tenant  was  being  assisted  in  her  move  into  the  rental 
unit  by  a  person  believed  to  be  a  drug  dealer  by  a  management 
employee.  The  move-in  was  stopped.  With  the  assistance  of  NLSA  an 
agreement  was  entered  into  whereby  the  family  was  permitted  to  move 
in,  but  was  subject  to  eviction  if  the  alleged  drug  dealer  came 
onto  the  property. 

The  one  specific  case  referred  to  in  Ms.  Benson's  testimony 
involved  a  resident  whose  rental  arrearages  were  permitted  to  grow 
by  NTR  to  the  point  that  it  exceeded  $5,000.  Only  at  this  time  did 


available  at  any  time  if  damaging  conduct  occurs  during  these 
proceedings.  The  entire  court  process,  from  initial  filing  in 
district  justice  court  to  Common  Pleas  Court  execution,  if 
appropriate,  assuming  all  available  procedures  are  sought  by 
landlord  or  tenant,  should  take  no  more  than  185  days.  This  has 
been  the  case  since  March  1991. 
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NTR  seek  to  evict.  NLSA  agreed  to  provide  representation  in 
bringing  a  Chapter  13  bankruptcy  pursuant  to  which  the  tenant  would 
be  required  to  pay  back  the  entire  arrearage  and  court  costs,  plus 
stay  current  in  rent,  as  a  condition  of  keeping  her  home.  Since 
1990,  four  such  bankruptcies  have  been  filed.  Any  competent 
attorney  would  be  expected  to  make  available  to  his  or  her  clients 
the  benefit  of  laws  designed  for  their  protection.  As  a  result, 
the  owner  is  made  financially  whole,  whereas  otherwise  it  would 
likely  suffer  the  loss  of  this  rental  income. 

NLSA  has  committed  to  organizations  made  up  of  income  eligible 
clients  that  it  would  provide  legal  assistance  in  their  efforts  to 
confront  serious  problems  facing  their  members,  including  drug 
activity.  A  number  of  tenant  organizations  are  presently  receiving 
this  representation.  Should  a  conflict  arise,  because  the 
organization  supports  a  particular  tenant's  eviction,  NLSA  must 
decline  representation  for  this  tenant  due  to  this  conflict.  NTR, 
for  no  known  reason,  discontinued  NLSA  representation.^  Even  in 
the  absence  of  organizational  representation,  NLSA  counsel,  as 
previously  stated,  have  an  ethical  duty  to  not  provide  individual 
representation  unless  there  is  substantial  merit  to  the  tenant's 
defense.  If  this  is  lacking,  representation  has  been  and  will  be 
declined. 

A  commitment  has  been  made  to  do  a  thorough  investigation  of 
the  facts  before  determining  that  substantial  merit  to  the  defense 


'  NLSA  represented  NTR  in  the  early  1980 's  when  its  units  were 
subject  to  substantial  deterioration  and  threatened  with  sale  for 
purposes  other  than  low  income  housing.  It  assisted  NTR  to  obtain 
its  current  position  of  self  management  and  potential  cooperative 
ownership. 
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exists.  NLSA  has  communicated  to  NTR  that  it  will  carefully 
consider  information  from  NTR  when  making  a  determination  to 
proceed  with  representation  in  particular  cases.  Unfortunately, 
NLSA's  determination  to  take  contested  cases  to  a  judge  for  a 
decision  has  to  this  point  brought  it  criticism  from  NTR. 
Nevertheless,  it  is  hoped  that  NTR  will  understand  that  in  our 
system  of  justice  an  impartial  judge  decides  a  contested  case,  and 
not  a  property  manager  and  not  the  attorney  for  either  the  property 
manager  or  the  tenant. 
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(The  National  Law  Journal) 
Week  -of  April  10.  1996 


A  Conservative 
Plea  to  Save  LSC 


MdacMI  proucaea- 


■  ■IT.     LtT'S     ctT     oa«     thinf 


tht  bcncr  put  of  my  Uf*  fighdnf 


.A.  for 
uiisM.  I  «r*<  w>i»  1^  b**^  prtnelptH 
and  poUdM  of  tht  iUpubUcu  Putr-  Cer- 
tainly Im  Ml  Ukaly.  uty  dm*  moo.  to  fol- 
low th*  cqua*  of  loa*  oT  my  Dmnocnilc 
fHsnds  who  tuv*  takaa 
•CoDiraei  With  Amutea*  i 


Id  ihon.  I  kgrct  that  Imi  fovonunwit 


SHU.  th<  thTMif  to  tho  Ituur*  of  iho 
ftdaral  Ufal  Sarview  Corp.  woiry  ma 
grcaUy.  Havtii(  worfcad  iDlha  c 


rccr.  I  Bod  I  simply  cannot  ttaad  by  and 
wal£h  ih(  tuatnf  of  faderal  legal  aid  af- 
foru  on  behalf  of  tha  peer. 

Why  support  thli  locial  pnfram  In 
particular?  BecauM  tha  LSC  U  a  puhUc- 
pnvau  partscnUp  thai  actually  werka. 

I  didn  I  alwayi  feel  thb  way.  For  a 
long  tunt  I  ihougbt  that  Uf  al  ServtcM 
latvyen  were  cngagad  pnmanly  In 
claif-acnon  work,  uiing  tha  LSC  to  ad- 
vance cause*  thai  were  part  of  their  col- 
lactne  social  agenda.  Over  tima.  howev- 
er. I  have  come  to  realUa  that  the  L^el 
Semcc  sT«ttm  acts  very  mtjeh  Bke  a 
law  firm  (or  ih*  poor,  helping  Individual 
cUents  grspple  wih  personal  problems 
that  threticn  lo  overwhelm  them.  With- 
out ihest  services,  they  have  no  re- 
course 

Naoonally.  the  syium  serves  l.S  mil- 
lion mdigcot  clients.  It  Is  admlnlstared  by 
322  basic  gram  reaplents.  organiaailons 
such  as  Communiiy  Legal  Semcas  of 
la  Central  Arkansas  Le- 
operate  919  neighbor- 


Uwyen  are  uadarpald  (thair  average 
salary  Is  S33.700)  and  ovMworkad.  and 
thay  do  a  tremaBdoBS  Job. 

What*  mere.  Itaara  la  no  shortage  of 


living  In  poverty  has  naadUy  climbed  lo 
tha  point  where  It  now  approaches  37 
million,  tha  LSC  has  sustained  a  S2  per- 
cent cut  in  federal  funding  since  1981. 
Today.  In  Pennsyhrania.  there  is  only  one 
Legal  Services  anomey  for  every  S.220 


Now  we  have  lo  make  sure  thai  the 
Republican  Laglalalura  follow*  tha  gov- 


doca  federal  spending  by  $100 
over  the  next  five  year*  and  phase  out  all 
funding  for  the  LSC  The  proposal  U  w 
dismantle   federal  programs  and  turn 


hood  law  ccnura  across  tha 
Uniud  States  Nlneiy-«l> 
ctnu  of  even  Legal  Service* 
dollar  goes  to  the  direct  deliv- 
ery of  legal  aasutaoce  to  the 


Each  of  the  rccipienu  of 
funding  IS  governed  by  a 
board  of  directors  drawn 
(rem  tht  local  community: 
about  60  percent  of  the  direc- 
urs  are  pnvau  anomeys  ap- 
pouiied  by  local  bar  assoda- 
notLS     These    boards.   wiUch 


u  road,  and  actions  It  has  taken 
In  the  area  of  Legal  ServKas  for 
the  poor  lead  ma  u  wonder  Just  how 
wise  such  a  federal  policy  would  be. 

In  tha  summer  of  1994.  the  Pennsyl- 
vania General  Assembly 
SZ.S  mlUlon  In  s 
vania   Legal   Scrvtecs. 

SUS.'OOO  and  the  closittg  of  two  neigh- 
borhood Uw  centeta. 

This  meant  thai  4.t00  Indigent  faml- 
Uet  In  the  Qly  of  Brolharty  Love  wtli  no 


igoaL 

Our  experience  In  Pennsyivanu  dem- 
ismias  thai  legal  aid  lo  the  Indigent  Is 
I  or  Democradc  UbcraJ 


ly  am  not  tha  eoly  Republican  lo  feel  this 

This  b  a  flfht  that  b  worth  flghdng.  It 
■  a  fight  that  musi  be  fought,  and  It  b  a 
Ight  UiaL  with  perseverance,  can  be 


Mr.  Kauffman.  a  formtr  pisact  of  tht 
Suprrm*  Court  of  Pmnsytvaiua.  u 
ffnior  pcrmrr  and  thairman  of 
PhUadtlptita  s  Dilwcnh.  Paxnn.  KataJt 
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Civil  Assistance  May  End  Too 


By  EUZABETH  GLBCK 


DUBINC  HER  33-YEAR  MARRIACE,  MARCARfT  RANDOLPH  COVID  HAVE 
qiuiitied  as  a  poster  woman  for  spousal  abuse.  Her  husband  Gary  Ran- 
dolph, a  sometime  dock  worker,  would  get  drunk  and  then  "bring  out 
his  guns,"  Margaret  says.  He  would  shoot  up  the  house  as  their  three 
children,  now  ages  22, 15  and  13,  dived  for  cover  under  the  beds.  According 
to  Margaret,  one  night  Gary  shot  her  in  the  arm  with  a  pistoL  A&aid  to  report 
the  incident  to  the  police,  she  packed  up  the  children  a  few  months  later  and 
moved  firom  their  St  Louis  home  to  Chatswortfa,  Ceorpa.  But  Gary  hired  a 
detective  who  found  her  thfire,  then  hired  a  lawyer  to  wage  a  custody  battle. 
Randolph  had  no  money  for  a  lawyer;  so  at  her  sister's  advice  she  called  a  Le- 
gal Services  office.  Judy  Freiberg,  who  has  a  great  deal  of  experience  in  do- 
mestic abuse  and  custody  disputes,  took  the  case.  At  the  trial  last  fiall,  ac- 
cording to  Freiberg,  after  the  judge  heard  testimony  including  statements 
from  the  children,  he  urged  the  parties  to  settle.  Under  the  terms  of  the  set- 
tlement, Gary  may  exercise  his  visiting  rights  only  by  picking  up  and  drop- 
ping oS  the  Idds  at  the  poh'ce  station.  Margaret,  4^  now  has  a  permanent  re- 
straining order,  as  well  as  her  first  fuD-time  job,  at  a  yam  factory,  and  hopes 
-siislfuMiJrt  ^  to  save  the  $350  she  needs  to  change 
1 1  her  name.  *More  than  most  people, 
1;  these  Mn)men  need  a  strong  advo- 
i|  cate,*  says  Freiberg.  "AD  they  need  is 
If  a  little  help  and  legal  protection.'  ' 
jl  -  The  Legal  Services  Corporation  is 
h  the  dvil  side  of  indigent  legal  assis- 
I"  tance.  It  is  the  lawyer  of  last  resort  for. 
poor  people  with  family,  housing,  con- 
sumer or  entitlement  problems.  But  it 
has  long  been  a  target  of  conservatives. 
Senator  Phil  Gramm  has  called  for 
iscfs  possible  abolition,  although  he 
may  be  backing  down  on  that  demand. 
House  Budget  diairman  John  Kasich 
has  proposed  deep  cuts  in  Lsc  funding 
and  aims  to  phase  it  out  altogether. 
•Paditinnany,  the  right  has  taken  issue 
wifii  ISO's  history  of  filing  das  actumis  agaiiist  the  government  on  behalf  of  die 
poor  over  welfare  benefits,  Cood  stamps,  and  the  like.  But  Christian  Coalition 
leader  Ra^  Reed  told  the  New  York  Times  earlier  this  year  that  the  corpora- 
tion should  be  abolished  because>it 'subsidizes  divorce  and  illegitimacy' by  pro- 
viding leplrepresentatiim  in  domestic  disputes.;. '';^rl:tx-.^--  ; ..       .- 

For  Ae  most  part,  however,  the  lsc  has  enjoyed  Bipartisan  support  since  it 
was  created  by  Congress  with  President  Nixon's  harlring.  in  1974.  A  privatE, 
nonprofit  corporation,  it  administers  giants  to  323  programs  with  12,000  neigh- 
bodbood  law  offices  in  every  county  in  die  US.  In  addition,  more  than  130,000 
lawyers  are  involved  in  pro  bono  activities  directed  by  the  lsc.  But  even  with 
the  $415  minion  that  Congress  cuirently  appropriates— which  is  augmented  by 
$240  minion  from,statB  and  other  souices-a  recent  American  Bar  Association 
survey  found  that  less  than  one-ffiUi  of  die  dvil  le^  needs  of  the  poor  are  be- 
ing met;  the  lsc  says  it  has  to  turn  away  43%  of  digible  clients.  The  resulting 
triage  means  the  LSC  now  rejects  divorce  cases  except  when  spousal  abuse  is  in- 
voh)ed  and  eviction  cases  unless  a  family  risks  homelessness. 

Now  the  LSC  budget,  like  other  federal  programs  of  its  kind,  is  in  for  some 
heavy  cuts-perhaps  35%— and  it  may  also  be  barred  from  filing  class  action. 
But  the  LSC  insists  that  those  account  for  less  than  one-tenth  of  1%  of  its  case- 
load—1,600  out  of  L7  million  cases  in  1994.  "People  don't  understand 
what  we  do,"  says  Freiberg  "If  they  answered  the  phone  and  heard  our 
clients  and  the  kinds  of  stories  we  hear,  people  wouldn't  be  so  anti-Legal 
Services."  -Rtpmtad  br  DmM  i 
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(ABA   Journal,    May    1995) 


Everyday  People 


The  work  of  storefront 
clinics  funded  by  the 
Legal  Services  Corp.  is 
not  glamorous— just 
crucial  to  those  who 
cannot  help  themselves 


BYOAVIOG  SAVAGE 

The  North  Philadelphia  neigh- 
borhood near  the  intersection 
of  Broad  Street  and  Erie  Av- 
enue once  stood  at  the  hean  of 
industrial  .\inenca 

Nearbv  factories  turned  out  ra- 
dios and  television  seti  Botan\  iOO 
men  s  suits  and  Stetson  hats,  as  well 
as  all  manner  of  shins  and  blouses 


Dai  id  C  Sot  age  coicrr  the 
Suprrnie  Court  for  the  Los  .-Vngeles 
Times 


But  those  davs  are  long  gone 
the  factories  fhuttered  their  «in 
dowf  smashed  No«  North  Phila 
delphia  is  a  uorking-rlas.-  neighbor 
hood  «ith  no  work 

■  But  there  is  one  noiabK  busv 
-pot  near  the  intersection  a  bnghi 
blue  rtorefront  tucked  benveen  an 
abandoned  shoe  outlet  jnd  a  re- 
centiv  deceased  Chinese  rarr\out 
Bv  9  30  a  m  .  the  »aiting  room  ai 
Communitv  Legal  SerMce?  of  Nonh- 
Central  Philadelphia  i-  jammed 
with  two  dozen  people  vtaitine  lo 
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Insid*.  vou  can  se«  a  kind  of 
law  practice,  and  hear  tales  of  des- 
peration, that  many  attorneys 
never  encounter  in  their  careers 

It  IS  also  a  type  of  law  practice 
that  mav  disappear  soon,  as  Con- 
gress considers  whether  to  elimi- 
nate funding  for  the  Legal  Ser- 
vices Corp  .  the  independent  federal 
agency  that  largely  funds  local  legal 
aid  programs. 

Last  year,  the  Pennsylvania 
Legislature,  moving  a  step  ahead  of 
Washington,  abolished  its  state 
funding  for  legal  aid.  Community 
Legal  Services  of  Philadelphia  was 
forced  to  close  two  of  iu  four  neigh- 
borhood centers  The  blue  store- 
front on  Broad  Street  has  survived, 
but  no  one  knows  for  how  long, 
since  It  IS  dependent  on  the  LSC  for 
nearly  half  of  lU  funding. 

For  the  poor  and  struggling 
people  who  fill  the  waiting  room. 


the  stakes  are  high 

.\  Tl-vearold  woman  ;aii  -he 
IS  in  danger  of  losing  her  nouie  all 
because  ihe  paid  a  crooked  contrac 
lor  to  repair  her  kitchen  ano  bath- 
room Another  woman,  a  46-v ear- 
old  mother  and  former  city  em- 
ployee, iays  an  auto  accident  hai 
left  her  unable  lo  «ork.  hut  the 
state  has  notified  her  that  her  only 
benefits  are  about  to  be  terminated 

A  surpnsingly  large  number  of 
clients  are  there  because  of  prob- 
lems involving  defaults  on  student 
loans,  many  of  which  were  never 
taken  out  in  the  first  place 

William  Simmons,  a  short  and 
stocky  man.  is  obviously  agitated 
and  nearly  rushes  into  the  office 
when  his  name  is  called 

'I'm  being  robbed."  he  an- 
nounces .A  few  days  before,  he  re- 
ceived a  call  from  an  oRicial  at  a 
state  agency  in  Massachusetts,  tell- 
ing him  the  federal  Internal  Rev- 
enue Ser^■lce  is  seizing  his  SI. 500 
tax  refund  The  agency  employee 
said  the  money  will  repay  his  stu- 
dent loan  to  "Andover  "  This  is  not 
the  tony  Ivy  League  prep  school, 
but  a  defunct  truck-dnving  school 
that  once  recruited  students  in 
Philadelphia. 

'About  six  years  ago.  I  went 
with  a  guy  to  a  place  at  18th  and 
Ene  and  took  a  test."  Simmons  ex- 
plains 'But  they  never  called  me 
back.  I  didn't  take  out  a  loan  I  did 
not  go  to  any  truck-dnving  school  " 

It  IS  an  amazing  story  but 
amazingly  enough,  attorney  In; 
Aekelsberg  hat  heard  it  many  times 
before  *This  sounds  like  a  false  cer- 
tification case  "  he  says.  A  44-year- 
old  lawyer  who  manages  the  North 
Philadelphia  clinic.  Aekelsberg  has 
worked  his  entire  career  in  legal 
aid.  and  cultivated  a  speciality  of 
handling  cases  involving  trade 
schools  and  student  loans. 

The  ruse  is  a  familiar  one.  Un- 
scrupulous schools  pay  recruiters  to 
bnng  in  students  for  tesu.  Once  the 
studenu'  names  and  social  secunty 
numbers  are  on  file,  they  use  the 
information  to  take  out  govern- 
ment-backed loans,  he  explains 

"These  kinds  of  scams  may  be 
the  cruelest  of  all  because  they  prey 
on  people  who  are  desperate  to  get 
ahead.*  Aekelsberg  says 

In  poor  neighborhoods,  the 
trade  schools  and  beauty  colleges 
advertise  their  courses  and  lure  ap- 
plicants by  ofTenng  the  prtispcct  of 
a  secure,  good-paying  job.  And.  as 
the  ads  note,   federal  grants  and 


loans  will  pav  the  ruui.m  .ii.  ■ 
jmountine  to  .-everal  thou-.ina  •:  . 
lars  tor  a  -emesieri  worm  .|  r 
?truciion  of -u!-pect  valuj-  .\Vw  -i^ 
denii  ?i?n  up  for  the  iiin^' 
education'  loan— <?ven  thoii^n  ir.i-- 

mav  not  hj\e  t'lni-hed  hien  -i.'*. 

—and  olien  .(uit  uitiim  A<-rK. 

The  -cnool-  zvt  tneir  n;iin»-\ 
and  sO  do  Ihe  hank-  -ince  the- nur.- 
are  federalK  ^uar.interd  In  t:-.f 
end.  the  ia\pa\erf  pick  up  iht-  Mn 
and  the  "students  are  then  iitr<; 
for  defaultine  on  a  federal  Uun 

But  sometinit?.  a  law\rr  car. 
wipe  the  .-late  clean  lor  a  lormrr 
student  bv  ^howlne  he  ne\t-r  .-n 
rolled  in  the  school  .After  a  tew 
calls,  .\ckelsberg  i.-  able  to  reacr. 
the  Massachusetts  official  Ano 
called  about  the  defaulted  loan  trr 
the  truck-dnving  school 

"So  this  Is  a  -iiate  ^ar.-intee 
agency ■*"  .\ckelsbere  asks,  noddine 
as  he  listens  to  the  response  Bv 
law.  state  higher  education  agen- 
cies guarantee  the  loans  made  bv 
the  banks,  but  eventuallv  th«  bill  is 
passed  to  the  L'  5  Department  of 
Education,  which  brings  in  the  IRS 
as  the  ultimate  collection  azent 

'I  have  a  client  here  w  no  -poke 
to  you  earlier  this  week  I  think  we 
are  dealing  with  a  false  certiiica- 
tion.  He  newr  enrolled  in  ihe 
course."  he  continues 

The  agencv  official,  his  voice 
now  heard  on  the  -peaker  phone 
concedes  he  has  encountered  other 
similar  problems  mvolvine  the 
same  defunct  iruck-dnving  5chool 
.Agreeing  the  original  loan  mav 
have  been  wrongly  handled,  he 
promises  to  track  down  the  file  and 
call  Aekelsberg  back 

For  the  l'ir«t  time  the  look  ot 
worry  on  Simmons  face  is  replaced 
by  a  smile  of  relief  'I  don  t  think  he 
expected  to  hear  from  a  lawyer  "  he 
quietly 


Down  the  hall,  attomev  Pam- 
ela Walz  IS  interviewing  the 
woman  who  had  been  told  her 
state  benefits  were  ending. 
According  to  the  woman,  she 
has  suffered  back  trouble  for  years. 
but  kept  working  until  the  accident 
in  1993  Her  car  was  slammed 
broadside  by  a  dnver  who  ran  a  red 
light.  She  did  not  have  auto  insur- 
ance for  her  car.  but  what  is  worse, 
neither  did  the  dnver  who  caused 
the  accident. 

Since  then,  the  woman  has  ex- 
hausted nearly  all  her  resource; 
and  has  been  getting  by  on  a  S20.^- 
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a-month  state  bene- 
fit check  But  last 
year  moving  yet 
another  step  ahead 
of  Congress,  law- 
makers in  Hams- 
burg  cut  general  as- 
fi.-tance  for  able- 
bodied  people  under 
age  45 

The  woman  has 
an  official  notifica- 
tion form  that  savs 
under  ihii  ne»  leg- 
irlaiion  her  bene- 
fit- ^re  rcheduled  to 
ena— even  though 
-he  1?  not  under  45 
and  claims  to  be  dis- 
abled for  work 

I  think  »e  can  help  you  on 
thii  First,  we  will  file  an  appeal." 
Wall  savf 

.\s  the  day  wears  on.  the 
client*  aljo  will  include  mothers 
who  have  lost  their  child  support  or 
need  to  get  away  from  an  abusive 
<pou«e  Others  have  been  victim- 
ized bv  con  artists  and  have  no  idea 
how  10  get  their  monev  back  Still 
other.'  jimplv  need  advice  to  under- 
stand a  denselv  written  govern- 
ment form 

But  increasinglv.  the  legal  ser- 
vice? officials  say  that  because  of 
•laff  fhonages.  thev  must  turn 
.iwav  clients  or  tell  them  thev  can- 
not devote  the  time  necessarv  to 
handle  their  cases  In  1980.  Com- 
munitv  Legal  Serv-ice«  of  Philadel- 
phia  employed   98   lawyers    This 


Clients  like  Williant 
Simmons  (left) 

come  10  me 

Nonn-Cemrai 
Philadelohia  clmic 

when  they 
face  trauo  or  loss 
ot  benelits  or  otner 

money  woes 


year.  49  are  there. 

This  IS  my  20th  year  here  and 
there  has  been  uncertaintv  even- 
year,  but  this  may  be  the  worst." 
savs  Louis  S   Rulli.  executive  direc 


a  daas  action  suit  against  the 
Department  of  Health  and 
Human  Servnces  challenging 
ita  stringent  rules  for  decid- 
ing whether  children  were 
disabled. 

In    1972.   Congress   had 
written  a   broad   law    giving 
monthly  Supplemental  Secu- 
rity Income  benefits  to  poor 
people  who  "are  blind  or  dis- 
abled."   including    children 
Adults  were  disabled  if  their 
mental   or   phvsical    impair 
ments  prevented  them  from 
working,  while  children  were 
entitled   to   benefits   if  thev 
suffered  impairments  of 'com- 
parable seventv  " 
But   in   the   eariv    1980s    the 
Reagan   administration   wa^   .-eek- 
ing  to  reduce  the  benefit  rolls    in- 
cluding the  SSI  program 

Two  legal  aid  attorney >  began 


tor  of  the  citywide  program  'Since     seeing     numerous     example 


have  lost  our  state  funding. 
what  happens  on  the  federal  level  is 
crucial  ~ 

In  a  way,  the  Philadelphia  pro- 
gram has  been  too  successful  for 
Its  own  good.  It  gained  national 
attention  in  1990  wnen  us  attor- 
neys won  a  landmark  Supreme 
Court  ruling  that  declared  federal 
officials  had  wronglv  denied  social 
security  benefits  to  more  than 
100.000  poor  and  disabled  children 
The  case  that  became  Sulliion 
<  ZeWr.  493  US  521.  began  in 
1983  when  legal  aid  attomevs  filed 


voung  people  with  severe  impaii 
ments  turned  down  for  benefits 
One  was  Bnan  Zeblev  who  was 
bom  with  brain  damage  resulting 
in  retardation  and  vanous  muscu 
loskeleial  abnormalities  that  made 
It  difficult  for  him  to  walk  vet  he 
was  judged  as  not  disabled 

The  lawvers  Richard  Weis- 
haupt  and  Jonathan  Stem,  realized 
thev  were  not  dealing  »ith  an  offi- 
cial s  mistaken  judgment  Instead, 
the  trouble  stemmed  from  the  regu- 
lations used  to  implement  the  ben- 
efit program 

Health   and   Human   Senice* 


( 
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had  adopird  a  Ovr-jirp  approach 
for  deciding  whether  adults  were 
impaired  and  unable  to  work  The 
reeulaiioni  jUo  listed  a  senes  of 
childhnnd  di-eases  and  impair- 
meni-.  :h.ii  cnuld  make  a  person 
undrr  3^e  Is  rligible  for  benefits 

But  .-lenificantlv  the  regula- 
tions did  not  qualifv  a  rhild  who 
•uiTered  a  -erie-  of  impairments 
that  taken  together,  made  him  dis- 
abled. Nor  did  thev  consider  wheth- 
er a  child  was  disabled  if  his 
impairments  were  compara- 
ble 10  those  that  would  pre- 
vent an  adult  from  working. 

Bv  a  T-2  vote,  the  Su- 
preme Court  said  the  legal 
aid  aitomevs  were  correct. 

■We  conclude  that  the 
Secretary  <  regulations  and 
rulings  implementing  the 
child-disabiliiy  statute  sim- 
ply do  not  carry  out  the 
iiatutor\-  requirement  that 
SSI  benefits  shall  be  provid- 
ed to  children  with  any  im- 
pairment of  comparable  sev- 
enty to  an  impairment  that 
would  make  an  adult'  un- 
able to  work,  wrote  Justice 
HarrN'  A.  Blackmun  for  the 
Court 

The  Court  ordered  HHS 
to  undertake  an  individual 
■fu.ictional  assessment'  of 
children  to  decide  whether 
ihev  qualify  for  disability 
benefits 

While  the  ruling  un- 
doubtedly has  helped  thou- 
sands of  families— the  Phil- 
adelphia attorneys  say 
13.5  000  children  have  quali- 
fied thanks  directly  to  the 
'functional  assessments'— 
I  he  new  GOP  leaders  of  Con- 
fess have  cited  the  rapid  growth  of 
ihis  S.7  biltion-a-year  entitlement 
program  as  reason  for  scaling  it 
back  dramatically 

Cntics  of  the  program  have 
questioned  why  the  government 
needs  to  pay  cash  benefits  to  fami- 
lies with  disabled  children.  The 
poor  already  qualify  for  Medicaid  to 
cover  medical  expenses  A  proposal 


tion  the  words  "poor  people  and 
-lawyers'  in  the  new  Congress,  and 
you  are  likely  to  run  into  trouble 

in  midMarch.  House  Budget 
Committee  Chairman  John  R. 
Kasich  recommended  that  the 
Legal  Services  Corp  be  phased 
out  as  part  of  a  S190  billion  pack- 
age of  spending  cuts.  The  elimina- 
tion of  LSC  would  save  $16  billion 
over  five  years,  he  said 


Since  we  have  loa  our  sate  tundmg,  what 

happens  on  me  federal  level  is  auaal.' 

—Lous  S.  Rulli.  executive  director. 

Community  Legal  Services  ot  Philadeipnia 


"Too  often,  lawyers  funded 
through  -ZC  grants  have  focussed 
on  political  causes  and  class  action 
lawsuiu  rather  than  helping  poor 
Amencaiu  solve  their  legal  prob- 
lems.' Kasich  said  in  his  budget 
proposal.  'A  phase-out  of  federal 
funding  ..  will  not  eliminate  free 
legal  aid  to  the  poor.'  he  added,  be- 
cause 'sute  and  local  governments. 
in  the  House  would  restnct  benefits  bar  associations  and  other  organi- 
'     were  so  disabled  as      zations  already  provide  substantial 


to  children 

to  "need  institutionalization.'  If 
this  proposal  is  adopted.  Congress 
ofncially  will  overturn  the  outcome 
in  the  Zeblty  case. 

And  if  the  signs  are 


legal  aid  to  the  poor.' 

The  budget  committees  do  not 
actually  cut  specific  programs  but 
rather  set  spending  targeu  by  cate- 
gory.   However,  by  lowering  the 


ing  for  specific  programs  .\n  .ij 
gressive  budget  cutter.  Kaiich  wn 
only  submitted  his  overall  plan  to 
reduce  spending,  but  also  incluoea 
a  lOpage  list  of  'illustrative  Re- 
publican spending  cuts'  lo  go  »itn 
it  That  list,  lisued  .Marcn  16  con 
tamed  the  proposed  pha.-e-oui  ut 
the  LSC 

Clinton  Lyons,  executive  direc- 
tor of  the  National  Legal  .\jd  and 
Defender  .Association,  slams  Ka.-icn 
for  what  he  calls  a  "mmo- 
less  assault'  on  a  proerani 
that  gives  poor  people  ac 
cess  to  justice 

He  says,  however  that 
the  LSC  has  -weathered  at 
tempts  to  kill  it  by  slow 
death  in  the  past.'  and  he 
predicts  a  bipanisan  co.tIi- 
tion  in  Congress  will  derail 
Kasich's  plan 

Even  if  the  LSC  is  not 
phased-out.  it  may  face  re- 
stncuons  over  whether  LSC- 
fiinded  lawyers  bring  class 
actions  or  sue  the  govern- 
ment. 'I  think  the  real  de- 
bate will  be  around  those  is- 
sues. And  that  assumes 
.here  will  be  funding,  -avs 
Alan  Houseman  of  the 
Washington-based  Center 
for  Law  and  Policy,  which 
specializes  in  litigating  on 
behalf  of  the  indigent 

Since  it  was  created  bv 
Congress  in  1974  the  LSC 
has  won  both  dedicated 
defenders  and  determined 
foes.  In  the  first  category 
was  a  prominent  Little  l5)ck. 
Ark.,  lawyer  whose  hus- 
band was  the  governor 
From  1978  to  1980.  Hillary- 
Rodham  Clinton  chaired 
the  LSC's  go\-eming  board 

In  the  latter  category  was  Ron- 
ald Reagan,  who  as  California  gov- 
ernor came  to  despise  the  rural  le- 
gal aid  activisu  who  battled  the 
sute  and  its  agncultural  corpora- 
tions on  behalf  of  poor  farmworkers 
Throughout  his  yean  in  the 
White  House.  President  Reagan 
tned  to  abolish  the  LSC.  He  suc- 
ceeded in  slashing  the  budget  by  25 
percent  m  1981.  ^t  key  Democrau 
in  the  House  and  Senate  repeatedly 
rose  to  defend  the  LSC  and  to  pre- 


for  continued  federal  aid  for  poor  spending  urgets.  they  can  force  the 
and  disabled  children,  they  are  appropnauofu  committees  in  the 
equally  so  for  legal  services.  Men-     House  and  Senate  to  reduce  spend- 


But  this  year  is  different.  The 
new  COP  leadership  on  Capitol  Hill 
ha*  queauoned  all  manner  of  gov- 
ernment spending,  and  especially 
programs  targeted  to  the  poor 
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■The  war  on  poierty  has  turned 
inio  a  war  against  those  in  pover- 
t\  "  iavs  Alexander  D.  Forger,  the 
new  president  of  the  LSC 

A  former  managing  partner  of 
Ne«  York  Citys  Millbank  Tweed 
law  firm.  Forger.  72.  came  to  Wash- 
ington hoping  to  bnng  stability  to 
the  perpetually  embattled  agency 
Instead,  he  finds  himself  fighting  to 
defend  its  verv  existence. 

"We  have  some  lin  Congress! 
saving  we  should  be  cut  SO  percent. 
Others  say  we  should  be  eliminated 
entirely  It  i  distressing  to  see  the 
level  of  animosity.'  he  says.  "Per- 
ionallv.  I  find  it  difficult  to  see  why 
some  people  should  be  denied  all 
access  to  our  system  of  justice." 

The  LSC  Itself  does  not  bnng 
lawsuits  or  set  policies  for 
legal  aid  ofTices  around  the  na- 
tion Instead,  it  funds  320  in- 
dependent, local  programs  with 
their  ow  n  governing  boards. 

Generallv.  clients  must  have 
incomes  that  do  not  exceed  125  per- 
cent of  the  poverty  level  — a  maxi- 
mum of  S9.200  per  year  for  one  per- 
son or  518.500  for  a  family  of  four 


^^'hlle  most  local  programs  ob- 
uin  some  pnvatc  or  state  funding, 
they  depend  on  federal  funds  for 
the  bulk  of  their  support 

"If  we  had  a  subsuntial  cut  I  in 
federal  funds),  we  would  not  be  the 
same  program  We  would  have  to 
close  our  remaining  neighborhood 
centers"  and  operate  from  a  single, 
cenur-city  office,  says  RuUi.  the 
Philadelphia  director.  "As  it  is.  we 
have  not  replaced  anyone  for  three 
years  now  " 

Perhaps  the  worst  consequence 
of  the  continued  budget  uncertainty 
IS  Its  impact  on  the  staff.  In  lU 
early  days,  legal  aid  work  attracted 
idealistic,  young  lawyers  of  the 
19603  With  much  less  fanfare,  it 
still  attracts  the  young  idealists  of 
the  19803  and  '90s. 

None  can  be  stud  to  be  eager 
for  aiHuence.  The  average  salary 
last  year  for  legal  aid  attorneys  was 
S33.700.  LSC  officials  say 

Wall,  the  welfare  specialist  at 
the  North  Philadelphia  center,  is  a 
1989  graduate  of  Harvard  Law 
School  While  many  of  her  class- 
mates headed  for  jobs  as  law  firm 
'.  $60,000  to  S70.000  per 


vear.  she  leaped  at  a  $24  O00a-\ear 
offer  to  work  at  the  .North  Philadel- 
phia clinic. 

"There  aren  t  that  many  open- 
ings in  legal  services,  but  it  was 
what  I  wanted  to  do  from  the  be- 
ginning.' she  savs 

When  North  Philadelphia  law- 
yer Ackelsberg  looks  around  his 
waiting  room,  he  admits  to  being 
both  puzzled  and  a  bit  depressed  by 
the  change  m  public  perceptions 

"Every  day.  we  see  people  with 
horrible  problems,  and  usually  we 
can  make  things  better  for  them  It 
may  be  a  mother  who  has  lost  her 
chiid  support  and  is  in  danger  of 
losing  her  home  Or  an  elderly  per- 
son facing  foreclosure  If  we  can 
step  in  and  prevent  that,  everyone 
wuis:  the  bank,  the  homeowner,  the 
other  property  owners  in  the  neigh- 
borhood." Ackelsberg  says 

"If  you  save  one  person  from 
becoming  homeless,  isn  t  that  a 
good  thing' 

"In  my  view,  we  are  doing  ex- 
traordinanly  good  work,  work  that 
IS  in  the  public  interest."  he  says 
"Yet  these  days,  that  seems  to  be 
considered  a  bad  thing  *  ■ 
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ng  conditions  for  Gerawan  farm  workers  were  an  issue  in  the  1990  union 
ztion  campaign 
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CSR  3278 


Fresno,  California  June  9,  1992 

9:10  a.m. 

THE  CLERK:   Number  one  on  the  calendar, 
Civi 1 -F-90-472-EDP ,  Ruben  Marquez  versus  Gerawan 
Ranches,  further  proceedings. 

THE  COURT:    Will  counsel  state  their 

appearances  for  the  record. 

MR.  CAMPAGNE:    Yes,  Your  Honor.   Tom 

Campagne  appearing  on  behalf  of  the  defendant. 

MR.  KANZ:   On  behalf  of  plaintiffs,  Your 
Honor,  Michael  Kanz,  Ellen  Braf f -Gua ja rdo  and 
Rebecca  Connolly  Dlott. 

-^     THE  COURT:    In  yesterday's  --  the 
announcement  in  the  Fresno  Bee  that  was  distributed 
in  this  area,  there  was  an  example  of  the  most 
unprofessional  conduct  on  the  part  of  a  party  I've 
ever  seen.   At  the  conclusion  of  that  case,  I'm 
going  to  send  that  to  the  State  Bar  for 
investigation,  and  I'm  looking  at  you,  Mr. 
Campagne.    I  have  never  seen  a  more  overt  attempt  to 
influence  a  jury  trial  in  that  document,  and  I 
conclude  it  was  deliberate. 

Further,  as  to  all  the  parties  in  this 
action,  and  all  the  counsel  in  this  case,  if  any 
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such  occurrence  occurs  again,  I'm  going  to  find  you 
in  contempt,  I'm  going  to  sentence  you  to  a  term  of 
jail  in  Fresno  County  jail.  For  counsel,  the  jail 
term  will  start  after  the  trial  concludes.  For  the 
parties,  it  will  begin  immediately.  And  if  your 
appearance  is  necessary  in  court,  you'll  be  brought 
into  court  in  jail  clothes. 

Are  there  any  questions?   ^~ 

MR.  KANZ:    No,  Your  Honor. 

MR.  CAMPAGNE:    No,  Your  Honor. 

THE  COURT:   All  right.   I  am  getting  a  bit 
tired  of  you  people  acting  like  babies. 

Now,  with  regard  to  the  joint  trial 
exhibits,  there  has  been  an  objection  filed.   Mr. 
Campagne,  do  you  have  any  objection  to  any  documents 
other  than  those  listed  in  your  document  entitled, 
"Defendants  Objections  to  Plaintiff's  Submittal  of 
Trial  Exhibits"? 

MR.  CAMPAGNE:   No,  Your  Honor. 

THE  COURT:   All  right,  all  of  the  other 
exhibits  will  be  admitted  at  the  beginning  of  the 
trial  with  the  exception  of  those  listed  in  that 
document . 

Is  that  understood? 

MR.  KANZ:    Your  Honor,  I  submitted  -- 
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objections  thereto  have  been  filed.   Without 
enumerating  the  subpoenas,  I'm  going  to  announce  a 
rule  concerning  subpoenas  in  this  case.   If  a 
subpoena  is  served  on  either  party,  and  the  parties 
object  to  that  subpoena,  the  parties  will  be 
required,  number  one,  to  place  the  subpoena 
documents  in  an  envelope.   They  will  be  delivered  to 
the  Clerk  of  this  Court  with  the  appropriate  caption 
on  the  outside  referring  to  the  subpoena  to  which 
they're  being  submitted.   The  Court  will  examine  the 
documents  and  will  rule  on  the  objections  without 
argument  from  counsel.   This  is  because  counsel 
cannot  be  trusted  to  make  sensible  arguments. 

Plaintiffs  have  brought  a  motion  to 
preclude  the  defendants  from  submitting  evidence 
relating  to  labor  organizing  or  a  labor  strike. 
That  motion  will  be  granted,  and  I  might  say,  from 
the  attempts  of  the  parties  to  date,  I  have  a  sense 
that  you  people  are  taking  the  attitude  that,  "Well, 
you.  Judge,  can  make  the  orders,  but  we,  counsel, 
can  get  around  them."   I  want  to  tell  you  that's 
wrong,  and  I  want  to  tell  you  that  you  had  better 
get  over  that  because  you're  going  to  run  into 
trouble  in  this  case.   Any  questions? 

MR.  KANZ:    No,  Your  Honor. 
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THE  COURT:    Do  you  have  the  strike 
sheets?   Pass  the  strike  sheets  for  the  examination 
of  counsel.   You  will  have  three  strikes  as  to  the 
trial  jury.   The  trial  jury  will  consist  of  six 
persons.   We  will  pick  four  alternates  because  of 
the  estimate  of  the  time  of  trial.   You  will  have 
two  alternates  as  to  the  --  two  challenges  as  to  the 
alternates.   I  anticipate  that  the  trial  will  last 
15  days  or  longer  based  on  the  exhibit  list  and 
based  on  the  demonstrated  incompetence  of  counsel 
today.^And  we  may  need  all  four  of  the  alternates. 

When  the  strike  sheet  comes  to  you,  you're 
going  to  be  required  to  either  put  down  the  name  and 
seat  number  of  the  juror  or  the  word  "pass."    If  you 
pass,  you  lose  that  challenge.   However,  you  do  not 
lose  the  right  to  challenge  anyone  then  seated  in 
the  jury.    Is  that  understood? 

MR.  CAMPAGNE:    Yes,  Your  Honor. 

MR.  KANZ:    Your  Honor,  would  you  possibly 
repeat  that.   I'm  not  sure  that  we  did  understand. 

THE  COURT:    All  right.   This  will  be  juror 
number  one.   This  will  be  juror  number  eight.    An 
additional  seven  jurors  will  be  lined  up  in  the 
front  here.    And  an  additional  seven  jurors  will  be 
lined  up  on  the  bench  behind  the  plaintiff's  Hf^A\   . 
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complained  about  the  need  for  repair  and  that  the 
defendants  have  maliciously  failed  and  refuse  to 
effectuate  those  repairs. 

— ^     THE  COURT:   What  does  that  have  to  do  with 
unions,  Mr.  Campagne? 

MR.  CAMPAGNE:    The  plaintiff  testified  -- 

THE  COURT:   The  plaintiff  testified  that 
he  complained  about  a  condition. 

MR.  CAMPAGNE:    To  the  -- 

THE  COURT:   That  the  defendant  failed  to 
take  care  of  him.   What  does  that  have  to  do  with 
the  union?   The  fact  that  he  complained  to  the  union 
is  immaterial  to  the  question.   Do  you  understand 
that?   And  do  you  understand  that's  precisely  what 
I'm  talking  about  when  I  suspect  that  you're  going 
to  try  to  get  around  my  order? 

MR.  CAMPAGNE:    That's  why  I'm  seeking 
clarification.    If  I  may  complete  the  sentence.  Your 
Honor . 

THE  COURT:    lou  completed  the  sentence. 
You  can  ask  that  question  in  such  a  way  so  that  the 
term  "union"  does  not  have  to  come  into  it,  and  you 
know  very  well  you  can  do  it,  and  I  charge  you  to  do 
it . 

MR.  CAMPAGNE:    Fine.   But,  Your  Honor,  I 
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want  the  Court  to  be  aware  that  he  may  answer  the 
question  -- 

THE  COORT:  If  he  answers  it  --  if  he 
answers  it  in  that  way,  and  I  conclude  that  you 
didn't  deliberately  invite  it,  I  will  so  rule. 

MR.  CAMPAGNE:    All  right. 

THE  COORT:    But  you're  skating  on  thin 
ice.   I'm  telling  you  that  right  now  because  of  your 
past  conduct  in  this  case. 

MR.  CAMPAGNE:   My  dilemma.  Your  Honor  -- 

THE  COURT:   Your  dilemma,  is  this:   You're 
trying  to  try  this  case  in  the  newspaper  because  you 
know  you  can't  win  it  in  court.   That's  your 
dilemma,  and  you  better  talk  to  your  clients  during 
the  recess  and  see  if  you  can  make  a  reasonable 
offer  in  this  case,  Mr.  Campagne,  because  there's 
nothing  in  the  federal  law  that  says  that  the 
activities  concerning  agricultural  workers  is 
excused  because  of  a  union  dispute    And  you'd 
better  get  that  through  your  head.    ^ — 

MR.  CAMPAGNE:    I  understand  that.  Your 
Honor  . 

THE  COORT:    All  right.   Anything  further? 

MR.  CAMPAGNE:    No. 

MR.  KANZ:    Your  Honor,  I  request 
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is  that  understood? 

INTERPRETER:   Yes. 

THE  CODRT:   When  he  talks,  you  interpret. 
When  he  gets  through  interpreting,  you  answer  in 
Spanish.   Then  he  interprets  the  answer;  is  that 
understood? 

All  right,  proceed. 

MR.  CAMPAGNE:   Would  the  reporter  please 
read  the  last  question  back. 
(Question  read.) 

THE  WITNESS:    I  do  not  know  that.   Mr. 
Cuevas,  I  got  to  know  him  in  '88. 

MR.  CAMPAGNE:     Q.     You  and  some  of  your 
friends  in  the  community  drove  up  into  California 
together  in  an  automobile;  is  that  true? 
A.     It  was  in  a  bus,  not  automobile. 
Q.    You  took  a  bus  from  your  hometown  to  Tijuana, 
didn't  you? 

A.    Op  to  Tijuana. 

Q.    And  then  when  you  were  in  Tijuana,  you  met 
your  --  your  friends  got  off  the  bus,  and  you  took  a 
car  to  California,  didn't  you? 

A.    Sir,  I  was  illegal.   I  did  not  have  papers. 
Q.    But  you're  legal  now,  aren't  you? 

-^   THE  CODRT:   Counsel,  I  stated  at  the 
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beginning  of  this  case,  there  would  be  no  such 
testimony  concerning  this.   I  cite  you  for 
misconduct,  and  I'll  deal  with  you  at  the  conclusion 
of  the  case.   Please  proceed  to  another  subject. 

MR.  CAMPAGNE:   Will  the  reporter  please 
read  back  the  last  question  --  no.  the  last  answer. 

THE  COORT:   The  last  answer  was  that  he 
was  illegal,  and  I'm  telling  you  to  get  off  that 
subject  and  stay  off  of  it.   And  I'll  deal  with  you 
at  the  conclusion  of  this  case  concerning  this 
misconduct.   Please  proceed.    ^: 

MR.  CAMPAGNE:     Q.     How  did  you  get  from 
Tijuana  to  California? 

THE  COORT:   Counsel,  how  is  that  material 
to  this  case?   If  you  can  prove  that  he  has  never 
been  in  California  or  somehow  --  that  otherwise  his 
testimony  concerning  working  for  your  client  from 
1988  through  1992  is  not  true,  that's  fine.   But 
we're  not  interested  in  travel  law.   Now,  please 
proceed  to  the  guts  of  this  case. 

MR.  CAMPAGNE:   What  I'm  trying  to 
establish.  Your  Honor,  is  as  to  -- 

THE  COORT:   He  got  here,  and  he  started 
working,  and  that's  when  your  client  got  into 
trouble.   Now,  let's  get  going. 
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Juan  Valencia  -  Direct  3 

because  it  impinges  on  the  nature  of  the  representation  that 
the  parties  are  getting. 

Please  proceed. 

MR.  LEY:   Thank  you.  Your  Honor. 
BY  MR.  LEY: 

Q.   Mr.  Valencia,  at  any  time,  did  you  ever  approach  anyone 
from  CRLA  and  ask  to  get  out  of  this  lawsuit? 
A.    No. 
Q.    Are  you  sure  about  that,  Mr.  Valencia? 

— ^    THE  COURT:   Counsel,  yesterday,  when  I  asked  Mr. 
Kanz  if  he  had  any  more  affidavits  signed  by  the  plaintiffs, 
he  produced  some. 

Did  he  produce  one  for  this  plaintiff? 

MR.  LEY:   Yes,  Your  Honor. 

THE  COURT:   Then  why  are  you  pussyfooting  around 
with  it?   Bring  that  forth. 

You  are  absolutely  the  dumbest  person  I  have  ever 
seen  in  my  life.   You've  got  the  proof  right  there.   And 
you  —  go  ahead.        *^ 

MR.  LEY:   May  I  approach  the  Clerk,  Your  Honor? 

THE  COURT:   You  may. 

MR.  LEY:   I'd  like  this  marked  as  Defendant's 
Exhibit  C. 

(Pause.) 

MR.  LEY:   May  I  approach  the  witness.  Your  Honor? 
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A.    Yes. 

Q.  And  what  would  you  say  to  them  in  that 

regard? 

A.    Well,  the  one  case,  I  remember,  was  Jose 
Llamas,  one  of  the  crew  bosses.   It  was  filthy. 
He  was  going  to  move  --  leave  his  deposit.   He  was 
moving  out.   And  he  had  a  deposit  on  his  place, 
and  we  told  him  that  he  wouldn't  get  his  deposit 
until  they  cleaned  the  interior  of  that  one 
particular  house  that  he  --  his  crew  was  in. 

Q.    Did  you  ever  tell  crew  bosses  that  their 
crew  wouldn't  be  allowed  to  work  unless  their  crew 
did  some  interior  cleaning? 

A.    To  my  knowledge  of  the  interior  cleaning, 
no,  but  of  the  exterior,  yes. 

Q.    Okay,  and  what  would  you  say  in  that 
regard? 

A.    That  I  wouldn't  schedule  their  crew  to 
work  until  they  cleaned  the  outside  of  their 
barracks. 

Q.    Sir,  were  you  ever  physically  present 
while  septic  lines  were  being  worked  on? 

A.    Yes. 

Q.    On  how  many  occasions? 

A.    Actually  standing  there,  probably  twice, 
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and  on  other  occasions  passing  by,  and  I  would  see 
the  septic  truck  there. 
~^   Q.    And  on  any  of  those  occasions,  did  you 
ever  see  foreign  objects  being  removed  from 
pipes? 

A.    Yes. 

Q.    On  what  occasions  and  what  did  you  see 
removed? 

A.    On  one  occasion,  I  saw  them  --  plastic 
bags  being  pulled  out.   Tortilla  bags. 

THE  COURT:   What?  r 

THE  WITNESS:   Tortilla  bags,  plastic 
bags.        «— 

THE  COURT:   Thank  you. 

MR.  CAMPAGNE:    Q.     Sir,  did  you  have  a 
practice  or  a  procedure  with  respect  to  what  you 
would  do  with  portable  toilets  when  septic 
problems  would  occur? 

A.    Yeah,  we'd  park  them  outside  the  camps. 

Q.    And  you  were  involved  in  that  process? 

A.    Well,  Joe,  Jr.  is  the  one  that  moved  the 
toilets  around.   Or  also  we  would  actually  tell 
the  crew  bosses  to  drop  the  crews  --  they'd  go  and 
get  a  toilet  cleaned,  and  then  in  the  evening, 
they'd  park  them  there,  and  they'd  get  them  ready 
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— ^  A.    Yes,  Kerman  Septic  Service  is  the  — 
is  one  of  the  companies  that  I  initiated 
business  with,  again,  because  of  the  proximity  to 
Kerman.   When  I  first  started,  we  were  getting  a 
company  out  of  Reedley  to  do  the  pumping  because 
Gerawans  --  that's  where  they  started  on  the  east 
side  of  the  valley,  and  I  found  it  better  to  call 
Kerman  Septic  or  somebody  more  closer,  at  least 
call  them  first  so  they  could  get  there.   This 
actual  invoice  wasn't  mine,  but  that's  how  it  came 
about . 

Q.    And  during  the  period  of  time  that  you 
were  in  charge  of  the  Lincoln  Avenue  Labor  Camps, 
would  you  have  occasion  to  use  both  the  Kerman 
Septic  Service  as  well  as  the  Reedley  company  you 
were  referring  to  earlier? 

A.    Yeah,  and  there's  others  too.   I  got 
whoever  could  get  there  the  fastest. 

Q.    I  see.   Turning  to  page  Roman  Numeral 
31-3,  which  appears  to  be  in  May  of  '89.   I  take 
it  this  was  still  while  you  were  with  the 
company? 

THE  COURT:   He  testified  he  left  in 
April  of  '89,  Counsel. 

MR.  CAMPAGNE:    Q.    I'm  sorry.   This  is 
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THE  COURT:   Who  is  Pascual's  -- 
THE  WITNESS:   Pascual  Perez. 
THE  COURT:   Thank  you. 

MR.  CAMPAGNE:    Q.    And  by  his  labor 
camp,  you  mean  his  dormitory  that  was  assigned  to 
him? 

A.     Yes,  sir. 

Q.     I  see.   And  looking  over  all  the  items 
that  are  listed  on  this  invoice,  you  recall  those 
to  have  been  expended  during  your  tenure  on  that 
dormitory? 

A.     Yes. 

Q.    Turn  the  page  to  page  12.   This  appears  to 
be  a  Scott's  Pumping  Service,  September  18th, 
1987.   Are  you  familiar  with  this  occurrence, 
sir? 

A.    I  can't  remember  the  exact  occurrence,  but 
I'm  familiar  with  the  company. 

Q.    Did  you  ever  use  Scott's  Pumping  Service 
from  time  to  time? 

A.    Yes. 

Q.    In  reading  this  invoice,  can  you  conclude 
where  this  pumping  occurred  at? 

A.    From  the  labor  camp. 

Q.    And  why  do  you  conclude  that  it  was  from 
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the  labor  camp  rather  than  any  other  facilities  on 
the  Lincoln  Ranch? 

A.    One  thing  is,  it  says  "main  septic  tank," 
which  indicates  to  me  that  there's  more  than  one. 
They  took  two  loads.   That  was  the  only  system 
that  was  big  enough  to  handle  two  loads.   And  it 
also  says,  "Unplug  stoppage  of  main  line,"  and  I 
don't  ever  remember  any  other  place  on  the  ranch 
ever  having  stopped  up  sewers  any  place  else,  not 
the  office,  not  the  warehouse. 

Q.    Now,  sir,  did  you  on  occasion,  during  your 
tenure  in  charge  of  the  labor  camp,  see  stoppages 
being  removed? 

A.    Yes,  sir. 

Q.    And  approximately  how  many  occasions  did 
you  see  stoppages  in  the  pipes  being  removed? 

A.    I  seen  them  plugged  a  lot  of  times.   As 
far  as  seeing  actual  stuff  that  they  pulled  out, 
only  a  couple. 

Q.    And  during  those  couple  of  times,  what  did 
you  see  them  pu^   out? 

A.    Socks,  shirts,  taco  bags,  grease.   A  lot 
of  taco  bags,  or,  excuse  me,  tortilla  bags. 

Q.    Now,  I  would  like  to  turn  your  attention 
to  the  next  page,  sir.   Page  13.   This  one  appears 
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the  lines  that  come  from  the  sink  through  the 
bathroom  and  out  to  the  lines  that  go  into  the 
cesspool.   This  has  to  be  for  the  labor  camp. 
That's  the  only  thing  that  has  four  lines. 

Q.    Now,  sir,  during  the  renovation  that 
you've  testified  about,  I  believe  you  gave  a  date 
when  it  started  and  a  date  when  it  ended.  May  1st 
of  '88.   And  during  that  '88  renovation,  did  you 
give  any  instructions  regarding  the  redesign  of 
the  piping  to  the  septic  tanks? 

A.    Yes. 

Q.    And  where  were  the  instructions  that  you 
gave  in  that  regard? 

A.    Instead  of  having  one  main  line  that 
connected  all  the  houses  together,  I  separated  and 
put  four  separate  lines  and  ran  two  lines  into 
each  cesspool.   Two  into  two  --  I  mean  two  into 
one,  and  two  into  another  because  we  have  a  big 
blockage  problem.   So  I  got  a  bigger  pipe  and  ran 
four  separate  bigger  pipes  to  the  --  to  the  two 
cesspools . 

Q.    And  do  you  recall  how  big  that  pipe  was 
that  you  ran? 

A.    I  think  it  was  six  inches,  but  I  couldn't 
swear. 
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A. 

Excuse  me.   The  only  work  that  Mr.  Kramer 

ever  did  for  me  was  at  the  labor  camp  and  that 

we'  re 

talking  about  here.   That's  the  only  thing 

that  they  ever  did.                                      | 

Q. 

He  never  did  anything  else? 

A. 

No. 

<J. 

Looking  at  the  first  invoice  there  on  page 

17,  it  talks  about  some  paint.   Did  he  supply  the 

paint 

or  did  you  supply  the  paint? 

A. 

I  supplied  most  of  it.   White.   I  supplied 

some. 

or  I  supplied  most  of  it.   I  don't  know.   I 

do  know  that  the  —  the  trim  colors  was  something 

that  I  picked  out,  but  what  this  10  gallons  of 

paint 

is,  I  don't  know.   It  might  be  the  floor 

paint 

Q. 

You  painted  the  floors? 

A. 

Yes,  sir. 

Q- 

You  painted  the  interior  walls? 

A. 

Yes,  sir. 

Q. 

And  you  painted  the  interior  ceiling? 

A. 

Yes,  sir. 

Q. 

And  painted  the  exterior  walls? 

A. 

Yes,  sir. 

Q. 

And  painted  the  exterior  facial  roof 

trim? 

A.     Yes. 

Q.    Who  picked  the  colors? 

A.    I  did. 

Q.    Next  line  says,  "Material  for  eight 
shelves. " 

A.    That  would  be  two  shelves  in  each 
bathroom.   Four  times  two  is  eight. 

Q.    And  the  next  line  says,  "Water  supply 
lines?" 

A.    I'm  not  sure  what  that  is,  but  Mr.  Kramer 
can  tell  you  that. 

Q.    Okay.   And  on  the  next  invoice,  it's  just 
to  the  right  of  that  on  the  same  page  of  17,  it 
says,  "Four  shower  rods,  rings,  curtain?" 

A.    It  says,  "Rooter  and  clean  out  drain 
lines.  " 

Q.    And  did  that  work,  in  fact,  occur? 

A.    Yes. 

Q.    And  did  you,  in  fact,  get  four  new  shower 
rods  and  four  new  shower  rings  and  curtains? 

A.    Yes. 

Q.    Later  it  says,  "Four  ventilators  and 
covers."   Do  you  know  what  that  is,  sir? 

A.     I  believe  that  those  are  the  things  that 
go  on  the  roof,  and  they  spin  in  the  wind,  and  it 
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Q.    Did  you  have  occasion  to  repair 
thermostats  prior  to  the  renovation? 

A.    Thermostats  were  constantly  getting  broken 
off  the  wall. 

Q.    And  did  you  repair  them? 

A.    Yes. 

Q.    Did  you  change  the  air  conditioning  system 
whatsoever,  or  when  you  renovated  the  facilities 
in  Apr i  1  of  '88? 

A.    We  bought  four  brand  new  top-of -the- 1 ine 
swamp  coolers,  one  for  each  unit,  and  put  in  new 
duct  work,  ran  its  own  system.   The  reason  we  did 
that  is  because  the  swamp  cooler  I  put  on  —  I 
felt  it  just  has  an  on-and-off  switch.   If  and 
when  that  ever  got  broken,  it  would  be  a  lot 
easier  to  fix,  and  we  can  fix  it  ourself. 

Q.    What  did  you  do  with  the  refrigeration  air 
that  was  on  before  that? 

A.    I  left  it  up  on  the  roof  for  the  heater  in 
the  winter. 

Q.    Sir,  there's  an  entry  here  for  checking 
water  heaters.   Were  all  the  water  heaters  in  good 
shape  and  repair  in  April  of  '88,  to  your  personal 
knowledge? 

A.    Yes,  sir,  they  were. 
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Q.    To  your  personal  knowledge,  were  new 
cabinets  installed  in  the  kitchens? 

A.    Yes. 

Q.    Were  new  stoves  installed? 

A.     Yes. 

Q.    Were  new  refrigerators  installed? 

A.    Yes. 

Q.    Were  new  sinks  installed? 

A.    Yes,  stainless  steel. 

Q.    Were  new  light  fixtures  installed? 

A.    Some  of  them  were,  yes.   The  broken  ones 
were  replaced  with  new  ones. 

Q.    Were  new  toilets  installed? 

A.    Yes. 

Q.    There's  an  entry  here  for  electric  outer 
plates.   Did  you  have  to  replace  the  electric 
plates  on  the  sockets? 

A.    Yes.   I'm  not  familiar  with  what  actually 
did.   I  remember  at  one  point  in  time,  I  think 
this  was  --  I  don't  think  Mr.  Kramer  actually  did 
that  work.   I  think  Nick  Antunovich  did  that 
later.   We  replaced  the  socket  covers  with  the 
metal  cover. 

Q.    There's  another  entry  here  for  installing 
exhaust  fans.   Do  you  have  personal  knowledge  in 
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that  regard,  sir? 

A.     Yes,  new  hood  exhaust  fans  were 
insta 1 led . 

Q.    And  in  what  room,  sir? 

A.    One  in  each  kitchen.   They  were  installed 
by  Mr.  --  Mr.  Kramer  and  Nick  Antunovich  did  the 
electric,  actually  hooked  up  the  wires. 

Q.    I  see. 

THE  COURT:   Had  there  been  ventilators 
in  the  kitchen  before  you  made  this  installation? 
THE  WITNESS:   Yes. 
THE  COURT:   Thank  you. 

MR.  CAMPAGNE:    Q.    Along  that  line, 
sir,  were  all  of  these  items  replacement  items  for 
things  that  had  already  been  there,  like  the 
stove,  for  example?   Had  there  previously  been  a 
stove? 

A.    Yes,  everything  except  I  think  we  put  in 
new  --  I  don't  think  there  was  smoke  detectors. 
And  the  new  air  conditioning  system,  like  I  said. 
But  most  of  the  other  things  were  just  replacement 
parts.   Everything  just  start  brand  new. 

Q.    Why  did  you  install  smoke  detectors? 

A .    It  was  safe . 

Q.    Did  you  speak  with  the  County  with  regard 
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(Quest  ion  read . ) 

THE  WITNESS:   Mostly  before. 

MR.  CAMPAGNE:   And  why  is  it  mostly 
before  rather  than  after. 

MR.  KANZ:   Objection,  Your  Honor. 
Speculation . 

THE  COURT:   No,  he  indicated  there  was 
some  changes  made  in  the  draining  system,  and  I 
think  in  view  of  that,  I'll  let  him  answer  the 
quest  ion . 

MR.  CAMPAGNE:    Q.     You  may  answer  the 
quest  ion . 

A.    What  was  the  question? 

THE  COURT:   Read  the  question  back. 

(Question  read . ) 

THE  WITNESS:   The  improvements  that  I 
did  to  the  --  enlarging  the  pipes  and  increasing 
the  slope  of  the  discharge  pipes,  it  improved  the 
drainage.   It  didn't  solve  the  problem.   I  still 
couldn't  couldn't  keep  the  taco  bags  from  clogging 
up  from  the  sinks  to  the  toilets,  so  it  was  still 
a  problem,  but  not  quite  as  bad  as  it  was  before.  ^ 

MR.  CAMPAGNE:    Q.    Sir,  I'd  like  you 
to  turn  your  attention  to  page  23.   An  invoice 
dated  April  of  1988.   From  some  sort  of  parts 
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opened  up  the  camp  after  the  renovation? 

A.     No,  I  don't,  but  I  can  only  speculate. 
Mr.  Kramer  -- 

THE  COURT:   Just  a  moment.   We  don't 
want  your  speculation. 

THE  WITNESS:   I  didn't. 

THE  COURT:    I  said  we  don't  want  your 
speculation. 

-^     THE  WITNESS:   Mr.  Kramer  snaked  all  the 
lines  when  I  was  rebuilding  the  labor  camp  or 
renovating  it,  as  you  say.   As  to  why  it  plugged 
up  five  or  six  days  after,  I  don't  know. 

MR.  CAMPAGNE:    Q.     What  do  you  mean 
snaked  the  lines,  that  Mr.  Kramer  snaked  the 
lines? 

A.    They  put  a  thing  that  cleans  the  lines 
out.   I  don't  really  know  --  Mr.  Kramer  can 
explain  it  better  than  I.   flBr 

Q.     The  next  invoice  is  on  page  31.    It 
appears  to  be  signed  by  you;  is  that  your 
signature,  sir? 

A.    Yes. 

Q.    Dated  December  28th,  '87,  from  Paramount 
Pest  Control? 

A.    Yes. 


335 


Carlson  -  0 


2612 

Q.    Are  you  familiar  with  this  invoice,  sir? 

A.    This  is  the  --  when  we  started  the 
renovation,  this  is  --  we  did  a  one-shot  treatment 
of  some  real  powerful  stuff.   I  don't  know  what 
exactly  it  was,  but  it  was  a  treatment  that  was 
more  powerful  than  if  you  get,  like,  monthly 
service  or  bi-weekly  service,  or  however  they  do 
that.   This  was  the  one-shot  thing  that  we  used 
and  then  we  started  the  renovation. 

Q.    Were  the  camps  basically  empty  at  that 
time,  to  use  this  more  powerful  stuff? 

A.    They  were  all  empty,  yes. 

Q.    Turning  to  the  next  invoice,  page  32  from 
ABC.  Bedding  Company.   Are  you  familiar  with  this 
invoice,  sir,  of  April,  '87? 

A.  These  were  mattresses  that  were  purchased 
for  the  labor  camp. 

Q.    Sir,  when  you  were  in  charge  of  the  labor 
camps,  did  you  have  a  policy  with  respect  to 
mattresses? 

A.  We  tried  to  keep  mattresses  in  stock.  If 
somebody  wanted  to  buy  one,  they  could  come  to  us 
and  we  could  get  them  a  new  mattress.    >^ 

THE  COURT:   All  right,  let's  take  the 
recess  at  this  time.   We'll  stand  in  recess  until 
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A.   Yes,  I  have. 

Q.   Do  you  know  if  the  ALRB  has  ever  contributed  or 
donated  money  to  RUFW? 

A.   Never. 

Q.   Have  you  ever  heard  of  the  CRLA? 

A.   Yes,  I  hear  of  them. 

Q.   Where  did  you  hear  of  CRLA? 

A.   CRLA?  California  Legal  Rural  Assistance, 
sMBething  like  that? 

Q.   That's  correct. 

A.   They  make  some  ainnouncements  on  the  radio,  too. 

Q.   Go  ahead. 

A.   But  we  stopped  all  that  because  Z  won't  trust  the 
guys  who  are  at  CRLA. 

Q.   You  said,  t^at,  that  you  — 

A.   Because  —  this  —  all  these  questions  come  from 
about  what  things  they  make  about  Gerawan  Ranches? 

Q.   Yes,  that's  basically  what  pr«9ted  this 
deposition. 

A.   See,  I  don't  know  how  that  happened  but  ~ 

Q.   All  right.  But  you  said  you  stopped  malcing 
announcements? 

A.   Yeah,  \n   stopped. 

Q.   You  stopped  allowing  CRLA  making  announcements  on 
the  radio  station? 

A.   First  %re  allow  them  to  make  statements. 
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Q.   Why  did  you  stop? 

A.  I'm  not  in  charge  of  that,  see,  so  I  —  if  the 
radio  station  management  say  that  we  have  to  stop  that, 
then,  I'll  stop  that. 

Q.   Who  told  you  that  it  would  have  to  be  stopped? 

A.   Charlie.   Charlie  was  telling  me. 

Q.   When  did  he  tell  you  that? 

A.    A  few  weeks  ago.   A  few  months  ago.   We're  still 
having  that  problem  with  Gerawan  Ranch. 

Q.   Be  told  you  a  couple  of  weeks  ago,  that  was  after 
I  subpoenaed  you  and  him  to  come  to  the  deposition  and 
started  asking  you  guys  questions  about  the  announcements 
that  CRLA  asked  you  to  put  on-the>air? 

A.   Yes.   It  was  after. 

Q.   All  right.  Now,  I'm  going  to  come  back  euid  talk 
about  the  CRLA.  Well,  let  me  go  into  it  now.   The 
announcement  that  CRLA  asked  KUFW  to  make  over  the  air, 
irtio  was  it  from  the  CRLA  that  made  that  request? 

A.   It  was  —  her  name  was  Gloria,  I  think. 
Gloria  --  I'm  not  sure.   I  can't  remember  her  last  name. 

Q.   Gloria  Bernandez? 

A.   Yeah.  Maybe  Gloria  Bernandez,  but  I  cannot 
remember  the  last  name. 

Q.   Who  at  KUFW  did  she  request  — 

A.   She  requested  —  that  was  for  —  one  of  the 
volunteers  and  they  give  me   the  paper.  See,  one  of  the 
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guys,  and  he  gave  me   the  paper. 

Q.   A  piece  of  paper  where  he  wrote  down  — 

A.   Be  %ncote  down  the  generals  of  what  it  was  about. 

Q.   So  she  told  him  what  she  wanted  to  announce  — 
let  me  ask  my  question  because  otherwise  it  doesn't  get  on 
the  record.  She  called  the  radio  station,  spoke  to  a 
volunteer,  told  him  what  she  wanted  to  be  announced,  he 
%n:ote  it  down  on  paper  and  then  gave  the  paper  to  you;  is 
that  correct? 

A.   Yes. 

Q.   What  did  the  paper  say? 

A.   That's  about  —  we're  talking  about  a  few  months 
ago,  huh,  so  I  can't  remember  exactly  what  the  paper  says 
but  it  was  something  about  Gerawan  Ranch,  so  and  —  never 
before  we  had  problems  with  them  making  that  kind  of 
announcements,  and  I  made  the  announcement. 

Q.   You  made  the  announcement? 

A.   Yes. 

Q.   What  did  you  say  when  you  made  the  announcement? 
What  were  the  words  you  spoke  to  the  best  of  your 
recollection?  I  know  it  goes  back  in  time  and  your  words 
are  not  going  to  be  perfect,  but  what  did  you  say? 

A.   I  can't  remember  exactly  what  I  said,  but  what 
I'm  sure  —  I'm  sure  something.  I'm  not  ~  I  didn't  say 
what  the  paper  you  send  me.  "You  can  go  back  to  them." 
No,  I  never  said  that.  I  can't  remember  exactly.  Maybe  I 
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do,  but  I  can't  rem<jmber  that. 

Q.   What  you  said,  was  that  accurate  in  terms  of  what 
the  volunteer  had  written  down  on  the  paper? 

A.    Uh-buh. 

Q.    Just  to  the  best  of  your  recollection,  then,  see 
if  you  can  tell  me  what  you  said,  and  it  was  probably  what 
was  written  do%m  on  the  paper;  right?  Right? 

A.   Yeah,  probably. 

Q.   To  the  best  of  your  recollection  just  tell  me 
what  you  said? 

A.   As  I  said  before,  I  read  something  about  Gerawan 
Ranch  and  it  was  something  about  they  —  they  threw  the 
workers  out  of  the  ranch,  something  like  that,  but  I  can't 
remember  exactly.   I  can't  —  I  can't  say  it.   Something 
that  you  can  —  that  was  the  problem  because  we  wasn't 
being  —  we  wasn't  organized.   He  keep  all  the  records  and 
all  the  stuff. 

Q.    I'm  sorry.   Z  didn't  understand  you.   You  said 
that  you  were  not,  emd  I  didn't  hear. 

A.    Back  in  that  time  keeping  records  of  all  that. 

Q.    Right.   I  understand.   So  you  do  recall  that  when 
you  made  the  announcement  it  involved  the  Gerawan  Ranches, 
and  there  was  probably  something  in  there  to  the  effect 
that  someone  from  a  labor  camp  had  been  throvm  out  of  the 
camp  by  the  Gerawans? 

A.   Something  like  that. 
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Q.   Something  like  that? 

A.   Something  like  that. 

Q.  Did  the  announcement  also  include  any  statement 
to  the  effect,  that  people  who  had  been  thrown  out  might 
be  able  to  contact  someone  at  the  CRLA  if  they  wanted  to 
move  back  in? 

A.   Well,  all  the  time  when  I  make  that  kind  of 
announcements  I  say,  "For  more  information  call  Gloria  and 
so  and  so." 

Q.   Do  you  recall  who  you  told  people  to  call  for 
more  information? 

A.    Yeah,  it  was  the  CRLA. 

Q.   Do  you  remember  if  you  said,  "Call  Efrain  Camacho 
for  more  information"? 

A.   No.   I  never  put  Efrain  Camacho  in  that. 

Q.   Who? 

A.   Efrain  Camacho.  Was  that  — 

Q.   You  don't  recall  saying  his  name? 

A.   No.  From  what  I  say,  any  time  I  receive  those 
kind  of  announcements  I  put  the  number  of  the  CRLA.   "Call 
Gloria,"  or  whatever.   "Call  this  number  for  this 
information."  I  never  referred  to  Efrain  or  to  the  name. 

Q.       Were  you  the  only  one  who  played  this 
announcement? 

A.    Yes. 

Q.   Do  you  know  how  many  times  the  announcement  was 
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Bade? 

A.   Quite  a  few,  15. 

Q.   Did  you  make  all  15  of  the  announcements? 

A.   Well,  I  mean,  15  tines  it  was  on- 1 he-air.  Only 
one  announcement.  Whoever  else,  15  times  on-the-air. 

Q.   I  don't  understand.  Was  it  a  tape-recorded 
announcement? 

A.   Yes. 

Q.   In  other  words,  you  tape-recorded  the 
announcement  and  that  tape-recording  was  played  over  the 
air  15  times? 

A.   Something  like  that. 

Q.   Then  the  tape  was  erased  later? 

A.   Yes,  to  make  another  one. 

Q.   It  was  erased  before  I  sent  my  subpoena? 

A.   Yes. 

Q.   Do  you  recall  approximately  when  the  announcement 
was  made  the  first  time? 

A.   No,  I  can't  recall. 

Q.   Do  you  recall  whether  the  note  that  was  taken 
down  by  the  volunteer  during  this  conversation  with  Gloria 
Hernandez,  whether  that  note  said  anything  to  the  effect 
that  there  had  been  some  kind  of  a  settlement  between  the 
Gerawan  Ranches  and  the  CRLA7 

A.   No,  I  can't  remember  that.  What  I  can  remember 
now  is  that  —  that  the  announcement  says  something  about 
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the  person  who  was  involved  in  some  kind  of  problem 
between  Gerawan  and,  you  know,  ny  auinouncement  was  to  the 
people.   See,  to  the  people.   And  I  tell  the  people,  "If 
you  were  affected  with  Gerawan  Ranch  you  can  call  right 
now  this  number  to  Gloria  Hernandez  at  the  CRLA." 
Something  like  that  was  announced,  see,  but  I  never  said 
that. 

Q.    Do  you  know  if  there  was  any  other  announcement 
that  was  read? 

A.   No,  there  was  not. 

Q.   There  had  to  have  been  some  purpose  or  reason  to 
advise  people,  "If  you  want  more  information  call  the 
CRLA."   So  you  are  advising  people  to  call  CRLA  if  they 
want  more  information,  but  more  information  in  regard  to 
what? 

A.   About  the  problem  they  had  with  the  Gerawan 
Ranch. 

Q.    Regarding  the  housing? 

A.    Bousing,  something  like  that. 

Q.   Regarding  having  been  removed  from  the  housing? 

A.   Well,  yes,  removed.  Something  like  that. 

Q.   Was  the  point  of  contacting  CRLA  to  explore  the 
possibility  of  getting  back  into  the  caa^?  Is  that  the 
gist  of  the  announcement? 

A.   No.  I  will  say  no. 

Q.   Can  you  think  of  any  other  purpose  for  contacting 
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the  CRLA  other  than  for  the  possibility  of  possibly  moving 
back  into  the  camp? 

A.   No,  not  that.  What  I  can  think  about  is  to  let 
the  people  know  how's  the  —  how's  the  —  how  can  I  say 
that?  Okay.   The  people  make  a  complaint  against  Gerawan 
Ranch  from  CRLA.   They  went  to  CRLA,  huh? 

Q.   Right. 

A.   And  then  the  announcement  was  about  a  —  I  can't 
remember  exactly. 

Q.   All  right.  Tour  memory  is  just  not  that  good  in 
terms  of  what  it  said  on  the  paper  or  just  exactly  what 
you  said  over  the  air;  is  that  correct? 

A.   That's  correct,  yes. 

Q.   I  don't  want  you  to  guess. 

A.   No,  that's  why  I  — 

Q.   Do  you  have  any  idea  when  the  last  time  was  that 
the  announcement  was  made? 

A.   The  tmnouncement? 

Q.    It  was  made  15  times.   Could  the  announcements 
have  been  made  sometime  in  September  or  October  of  1990? 

A.   I  think  it  was  in  October. 

Q.   You  think  it  was  in  October? 

A.    I  think  it  was  in  October. 

Q.   Now,  before  announcements  are  made  on-the-air  are 
there  any  efforts  made  to  determine  whether  the 
announcements  are  true  or  false? 
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A.   Well,  we  used  to  call  the  agencies  like  with  the 
law.   Here's  or  there's  a  lot  of  organizations  here  that 
makes  some  kind  of  meetings  or  stuff  like  that,  and  we 
call  them  and  we  check  the  information,  but  with  CRLA  at 
that  time  I  didn't  check  with  them.   I  was  too  busy,  Z 
think,  that  day  or  I  don't  know.   Something  happened,  but 
I  don't  know. 

Q.   Now,  why  was  the  tape  destroyed? 

A.   Well,  we  destroyed  —  we  destroy  a  tape.   We 
erase  a  tape. 

Q.   Why  was  it  erased? 

A.   We  erase  all  the  tapes  that  we  use  because  we  are 
limited  of  tapes. 

Q.   Money-wise  you  are  limited  so  you  have  to  use  the 
same  tape  over  and  over  again? 

A.   Over  and  over  again. 

Q.   Do  you  .know  a  person  by  the  name  of  Araseli 
Garcia? 

A.   Yes. 

Q.   Who  is  Araseli  Garcia? 

A.   She  used  to  be  the  program  director  of  the  radio 
station  when  Cynthia  Bell  was  manager. 

Q.   So  during  the  time  that  Cynthia  Bell  was  the 
manager  Araseli  Garcia  was  the  program  director? 

A.   Yes. 

Q.   So  at  that  time  it  would  have  been  Araseli  Garcia 
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Valencia  -  Cross  136 

— ^     THE  COURT:   You  told  hio  you  wanted  to  withdraw 
from  the  lawsuit? 

THE  WITNESS:   Yes,  I  did  say. 
BY  MR.  KANZ: 

Q.   And  were  you  also  asked,  Mr.  Valencia,  whether,  despite 
the  fact  that  you  were  withdrawing,  that  you  wished  to 
continue  having  CRUV  as  your  attorney? 

THE  COURT:   That's  leading,  counsel.   The  document 
speaks  for  itself  as  to  what  he  wants  with  regard  to  CRLA. 
Counsel,  this  is  the  mess  you're  in.   The  witness  —  the 
witness  tells  you  he  doesn't  want  to  continue  with  the 
lawsuit.   The  witness  tells  you  he  doesn't  want  to  be  repre- 
sented by  CRLA. 

And  not  only  do  you  allow  him  to  continue  to  be 
neuned  in  the  lawsuit,  but  you  propound  him  to  the  Court  as  a 
plaintiff  in  a  case  to  get  a  preliminary  injunction  against 
Gerawem  Ranches,  which  subjects  him  to  substantial  liability 
if  the  document  is  —  if  the  injunction  is  improperly 
granted . 

MR.  KANZ:   Well,  I  have  some  — 

THE  COURT:   You  failed  miserably  ~ 

MR.  KANZ:   —  few  further  questions.  Your  Honor, 
that  I  think  will  establish  that's  not  true. 

THE  COURT:   —  you  failed  misersJbly  —  you  failed 
miserably  in  your  duties  as  an  attorney  to  this  person. 
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MR.  KANZ:   Well,  Your  Honor,  I  think  I  have  a  few 
more  questions.   I  think  I  can  esteiblish  that,  in  fact,  that 
is  not  the  case. 

THE  COURT:   There's  nothing  on  file  where  you 
atten^ted  to  get  this  man  out  of  this  lawsuit  or  out  of  this 
order  to  show  cause. 

MR.  KANZ:   Your  Honor  ~ 

THE  COORT:   I  don't  know  what  papers  you  had  in 
your  office  or  what  secrets  you  might  have  had,  but  on  the 
record  there's  nothing  that  indicates  that  you  attempted  to 
extricate  this  man  from  either  the  lawsuit  or  the  order  to 
show  cause  or  the  motion  for  preliminary  injunction. 

MR.  KANZ:  Your  Honor,  I  think  we  can  establish 
that  —  that  we  had  no  knowledge  before  the  TRO  was  filed, 
and  that  — 

THE  COURT:   But  once  the  —  once  he  signed  that 
document  on  the  30th,  you  had  plenty  of  information  that 
would  tell  you  that  he  wanted  to  go  no  further. 

MR.  KANZ:   And  Your  Honor,  we  —  we  have  not  tried 
to  get  him  here.   He  came  of  his  —  he  was  brought  by  the 
other  side.  We  ~ 

THE  COURT:   Counsel,  the  other  side  had  every 
right  to  bring  him. 

MR.  KANZ:   Of  course. 

THE  COURT:   But  you  had  —  did  nothing  to  inform 


349 


Valencia  -  Cross  138 

the  Court  that  this  02m  no  longer  desired  to  be  a  party  to 
this  lawsuit.   Proceed. 
BY  MR.  KAMZ: 

Q.   When  you  net  with  me  on  July  30th,  Mr.  Vetlencia,  were 
you  asked  — 

THE  COURT:   Counsel,  you  want  to  testify? 

MR.  KANZ:   I'll  try  and  make  a  very  general  state- 
ment. Your  Honor. 

THE  COURT:   Well,  don't  make  a  general  statement; 
ask  a  specific  question. 
BY  MR.  KANZ: 

Q.   Were  you  given  any  choices  when  you  met  with  met  re- 
garding your  relationship  with  your  attorney? 
A.   Well,  in  other  words,  he  said,  do  you  wemt  to  still 
continue.  And  so  I  said,  iny  decision  is  that  no;  and  that 
was  all.   That's  all. 

Q.    Do  you  recall  if  there  was  any  —  let  me  restate  that. 
Did  you  consider  at  that  time  whether  there  was  any  differ- 
ence between  withdrawing  from  the  lawsuit  and  no  longer 
being  represented  by  your  attorney? 

THE  COURT:   Read  that  question  back. 
(The  question  «ras  read  back  for  the  Court.) 

THE  COURT:   Are  you  leading  up  to  a  discussion 
of  —  possibly  with  this  witness  representing  himself  in  pro 
per  in  the  lawsuit? 
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MR.  KANZ:   No,  Your  Honor.   No.   I'm  just  trying 
to  determine  whether  he  understood  that  he  could  withdraw 
from  the  lawsuit,  but  nevertheless  retain  his  attorneys. 

THE  COURT:   Well,  prestimably  he  could  withdraw 
from  the  lawsuit  and  retain  the  representation  of  the  attor- 
neys in  other  matters;  but  were  any  other  matters  pending? 

MR.  KANZ:   He's  a  potential  class  member,  Your 
Honor . 

THE  COURT:   Well,  of  course  he's  a  potential  class 
member,  but  one  of  the  problems  you  have  in  that  regaird  is 
that  Judge  Coyle  held,  and  I  think  directly,  that  this  is 
not  a  class  action  euid  cannot  be  maintained  as  a  class 
action,  because  of  the  different  periods  of  time  that  the 
various  parties  would  have  been  exposed  to  the  —  the  causes 
of  heunn  that  they  contend  that  they  were  subjected  to. 

MR.  KANZ:   I  understand  your  position.  Your  Honor, 
and  I  realize  that  Judge  Coyle  did  rule  that  way.   However, 
we  have  a  duty  to  our  clients,  I  think,  to  explain  what 
their  rights  are,  and  that  would  include  rights  to  appeal. 

THE  COURT:   Well,  but  in  this  case  the  defen- 
dant ~  or  the  witness  has  said  repeatedly,  number  one,  he 
does  not  wish  to  continue  with  the  lawsuit,  and  number  two, 
he  had  told  you  several  times.   And  in  the  document  you  gave 
him  to  sign,  which  he  signed,  he  clearly  says,  I  do  not  want 
to  talk  to  anybody  at  the  CRLA.   And  that  says  to  me  that  he 
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wants  to  break  off  the  relationship  completely  and  totally 
with  CRL&. 

MR.  KANZ:   I  think  you're  right.  Your  Honor;  and 
the  only  thing  I  can  respond  is  part  of  the  relief  we're 
seeking,  if  you  recall,  there  was  a  notice  that  we  wanted 
issued  as  part  of  the  preliminary  injunction  that  we  felt 
would  wipe  the  slate  clean  and  let  people  make  decisions 
once  they  know  what  their  rights  are  under  the  law  and  what 
the  status  of  the  cases  are.   And  — 

THE  COURT:   Well,  I  think  that  — 

MR.  KANZ:   —  we  wemted  ~ 

THE  COURT:   —  I  think  that  with  this  witness  it 
would  be  adviszd>le  for  you  to  prepare  and  file  immediately  a 
dismissal  with  prejudice. 

MR.  KANZ:   I  will  do  that.  Your  Honor. 

THE  COURT:   Very  good.   And  with  that,  I  would  say 
we  have  no  further  need  for  testimony  from  this  witness.  ^T" 

MR.  KANZ:   Based  on  your  order.  Your  Honor,  no 
further  questions. 

THE  COURT:   It's  not  an  order;  it's  my  suggestion. 
Call  your  next  witness. 

(Whereupon,  the  witness  was  excused. ) 

MR.  LET:   Your  Honor,  at  this  time  defendants 
would  like  to  caill  Juan  Valencia  as  their  next  witness. 
(Pause) 
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